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Court of Appeals of the District of Columbia. 


No. 3140. 

William H. Dennis, Surviving Administrator, &c„ Appellant, 


vs. 


John J. Hamilton et al. 


1 In the Supreme Court of the District of Columbia Holding 

1 rotate Court. 

No. 23,317, Administration. 

Estate of Sarah Catharine Borrows (Deceased). 

Petition . 

petition of Edmund Borrow^ Brirrov nnH war it 

Dennis respectfully states as folW ~ a " d " llllam IIenr >’ 

of Cnhl'J aTe C a izenS °J the Uni,c(1 Sta ^, residents of the District 
of Columbia and members of the liar of this Court 

l. Sarah Catharine Borrows, who was a citizen nf ih* tt j 

«S."iV7»t n i‘„ 0 LSf .w,iS 

0 ( .l»„t yeara* LX*'mTrSb * S 

only paper of a testamentary nature made l>v lmr tn ♦! * 

petitioners’ knowledge and belief, the one herewith filed writtenm’ 
signed by her, with three witnesses, dated September 21 A S 
but petitioners submit to the court the question whet I, ’Jit h 882 ’ 
force and effect, as it was intended wholly for the benefit of tl.n 'f fi* 1 ' 
“2 n«J „r, „1,„ died . number of yej ht“, A '“ W 

on ,L T ^ /c nearCSt , 0f kin of said decedent are her first cousins 
n the jiart of her mother, all of lawful age, namely the petitioner 

Edmund Borrows Briggs, and also the following children of Roger 

B Ironside, deceased; Charles Norton Ironside, beheva*Uo 

2 be riding in Montana, Irving B. Ironside, John Ironside 

residing in cSitomk. P g ’ thr6e last namcd telieved to be 

4. The personal property of said decedent consists of part of the 
furniture and other chattels in the cottage in which she ‘rffZl 

n«f y “" be, °" h,r st. 
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Elizabeth's Hospital, in the District of Columbia, (said cottage hav¬ 
ing been built at the expense of her mother, but the structure itself 
now l>elonging to the L nited States—the value of said chattels being 
less than two hundred dollars, and also, in the possesion of the 
jjotitioner William Henry Dennis, as committee for the said Sarah 
Catharine Borrows, appointed in Equity Cause No. 17,471, a promis¬ 
sory note for $15,000, more fully deserilxxl in said cause, and a 
balance of cash, now about $800. Said note and balance represent the 
remainder of the proceeds of sale of certain real estate of said dece¬ 
dent, namely, house and lot No. 921 E Street, N. W., sold in the year 
1914, by order of the court, for the maintenance of said decedent, 
and said proceeds requiring administration in order to be distributed 
according to law. 

5. The debts of decedent consist of any unpaid bills which may 
exist for expenses of her la^t illness, which bills will prol>ably be of 
small amount; and j>etitioners are also informed of a claim of Miss 
Marie Murphy, who was the personal attendant of said decedent for 
over twenty-five years, and to the time of her death, for her special 
sendees, to decedent, which claim amounts, or may amount to about 
$2,500. As to the funeral expenses of decedent, they are payable 
from a trust fund left by her mother, the late Mrs. Catharine Z. 

Borrows, and accounted for in Equity Cause No. 18,008, 
3 (Brigirs vs. Godding, et al.) 

(>. The petitioner Edmund Borrows Briggs is the only 
one of the nearest of kin residing in this District. The other peti¬ 
tioner. after representing the decedent for a number of years as 
guardian ad litem and as counsel in defending ber rights in various 
litigations, has l>ecn the committee for her person and estate, at first 
with said Edmund Borrows Briggs and more recently alone, for 
over five years hist past, and is thoroughly conversant with her 
affairs. 

The premises considered, the petitioners pray as follows: 

1. That letters of administration on said estate may be issued to 
them, jointly. 

2. That they may have such other and further relief as the case 
may require. 

EDMUND BORROWS BRIGGS. 
WILLIAM HENRY DENNIS. 

District of Columbia, ss: 

We solemnly swear that we are the petitioners above named, and 
that we verilv believe the facts stated in the foregoing petition to be 
true. 

EDMUND BORROWS BRIGGS. 

• WILLIAM HENRY DENNIS. 

The foregoing affidavit was sworn to before me and signed in my 
presence, this fifth day of January, A. D. 1917. 

HARRY F. KENNEDY, 

[notarial seal.] Notary Public , D. C. 



JOHN J. HAMILTON ET AL. 
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(Endorsement: Petition of .Edmund Borrows Briggs and Wil¬ 
liam Henry Dennis. Piled Jan. 6, 1917. James Tanner, Register 
of Wills, D. C., Clerk of Prokite Court.) 


4 Petition. 

This second petition of Edmund Borrows Briggs and William 
Ilenrv Dennis respectfully states as follows: 

1. Since the tiling of their first petition herein, on January G, 

A. D., 1917, these petitioners have written to the children of Roger 

B. Ironside, deceased, who are mentioned in first said petition, 
requesting them to forward their written consent to the granting 
of the prayers of said petition; but, in reply, one of said children, 
namely, Mrs. Helen W. Sparling, (Signing herself as “Helen Iron¬ 
side Sparling 1 ’,) has written a letter to this court, dated January 
10, 1917, and now in the possession of the Register of Wills, making 
no objection, hut merely requesting “ample time” to make inquiry 
and consult with her two brothers, who are at widely distant places 
apart in the western States, before making any definite answer. No 
other person has appeared or filed any paper in this proceeding. 

2. As stated in said first j>etition herein. Miss Sarah Catharine 
Borrows died on the first day of January, 1917, at the cottage built 
by her mother in the grounds of St. Elizabeth’s Hospital, in the 
District of Columbia, and was the owner of part, of the furniture and 
other chattels in said cottage; and the other articles therein, as 
petitioners, are advised and believe, belong partly to the estate of 
her mother, (which is vested in Hon. J. Wilmer Latimer as trustee,) 
and partly to other members of the family of the decedent, having 
been left at the cottage, at various times, for safe keeping or con¬ 
venience. By the agreement between the late Mrs. Catharine Z. 
Borrows and the Hospital, approved by the Interior Department, 
May 11, 1891, her daughter, the decedent, was to occupy this cot¬ 
tage during her life. The agreement has therefore come to an end 
by its own terms; and the chattels above mentioned are remaining in 

said cottage, (in charge of Miss Marie Murphy, who was the 

5 personal attendant of the decedent,) only by the courtesy 

and good will of the Superintendent of the Hospital, Dr. 

William A. White, until some legal representative of the estate of 
the decedent is appointed and qualified. There is no one authorized 
bv law to make any disposition of these chattels; and it is unde¬ 
sirable that this situation should continue. The other part of the 
estate of said decedent, consisting of a promissory note for $15,- 
000.00, and a balance of cash of less than $1,000.00, is in the actual 
possession of William Henry Dennis, one of these petitioners, who 
was for some years before, and up to the time of, her death, the 
commit f ee-in-lunacy for said decedent. 

8. The paper-writing heretofore filed, dated September 21, 1882, 
and appearing to be signed by the decedent as an informal kind of 
last will and testament, cannot have any possible force and effect, as 
these petitioners are advised and aver, because the only intended 
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beneficiaries mentioned therein were her father and mother who 
died many years before her death, leaving no other child or descend¬ 
ant than the decedent. Said paper-writing contains no mention 
whatever of any appointment of executor; and it would be a whollv 
useless expense and delay to go through the empty form of probat¬ 
ing, or attempting to probate, said paper-writing, in order to attach 
it to any Utters of Administration which may be issued. There are 
a very large number of heirs-at-law, or possible heirs-at-law, of said 
decedent, and it would require probably aliout two months to give 
legal notice to all of them, many of them being non-residents; and 

this apparently would be requisite if all the forms of probate had to 
be complied with. 

4 If said paper-writing l>e ignored, as l>eing wholly without effect 
and therefore a nullity, Letters of Administration, as petitioners are 
advised, can be granted on the estate of the decedent without further 
delay, under the discretionary power conferred upon this court bv 
sections 27<> to 288 inclusive of the Code of Low, I). C. No one has 
applied for Letters of Administration except these petitioners. • 
b If, for any reason, not apparent to petitioners, this cannot be 
done, then they submit that a Collector should l>e appointed 
for the estate of the decedent, to take immediate charge of her 
property and effects above mentioned; and they further suggest that 
such Collector might be authorized and directed by the court to dis¬ 
charge all the duties of an administrator. 

The premises considered, petitioners pray as follows: 

1. That Letters of Administration on the estate of the decedent he 
issued to these petitioners. 

2. That, in the alternative, a Collector l>e appointed to said estate. 
*°r su <*h other and further relief as the wise may require. 

E. B. BRIGGS, 

W. H. DENNIS, 

Petitioners. 


7 District of Columbia, ss: 

o solemnly swear that we are the petitioners above named, and 
"'at we verily believe the facts stated in the foregoing petition to be 


K. B. BRIGGS. 
W. II. DENNIS. 


. ^ hereby certify that the foregoing was sworn to before me and 
signed in my presence, this 7th day of February, A. D., 1917. 

ALFRED D. SMITH, 

[notarial SEAL.] Notary Public, D. 0. 


(Endorsement: Second Petition of Edmund Borrows Briggs and 

Filed Feb. 9, 1917. James Tanner, Register 
of \\ ills, D. C., Clerk of Probate Court.) 
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8 In the Supreme Court of the District of Columbia, Holding 

Probate Court. 

No. 23,317, Administration. 

Estate of Sarah Catharine Borrows, Deceased. 

Order of Court. 

I pon consideration of the petitions of Edmund Borrows Briggs 
(a first cousin of said deceased,) and William Henry Dennis (who 
was her committee in lunacy) and it appearing to the Court that the 
paper-writing dated September 21, A. D. 1882, purporting to be an 
informal last will, and signed “Sarah C. Borrows” with three other 
persons *is witnesses, is devoid of any effect upon her property, being 
intonded on its face to benefit only her parents, who predeceased her 
hv many years, and containing no appointment of any executor. It 
is adjudged, ordered, and decreed, this 9th day of February, A. D. 
1917, that, said paper-writing being a nullity in law, probate of the 
same is hereby refused and denied—and further, that letters of 
administration upon the a^tate of said Sarah Catharine Borrows, 
deceased intestate, be and they are hereby granted and directed to be 
issued as prayed, to said petitioners jointly, provided that they shall 
first onter into a bond or bonds for the performance of the trust, with 
approved security, in the penal sum of Twenty Thousand ($20,- 
000.00) Dollars. 

Bv the Court: 

WENDELL P. STAFFORD, 

Justice. 

(Endorsement: Order of Court .granting Letters of Administra¬ 
tion. Filed Feb. 9, 1917. James Tanner, Register of Wills D. C., 
Clerk of Probate Court.) ’ 

9 Form No. 29. 

Supreme Court of the District of Columbia, Holding Probate Court. 

Case No. 23,317. 

District of Columbia, To wit: 

Know all Men by these Presents, That we, Edmund Borrows 
Briggs and Williajm Henry Dennis Principals, and the United 
States Fidelity & Guaranty Co., a body corporate, incorporated 
under the laws of the State of Md. Surety, are held and firmly 
bound unto the United States of America in the full sum of 
Twenty Thousand Dollars, current money of said United States, to 
be paid to the said United States, their certain attorneys or assigns: 
to which payment, well and truly to be made, we bind ourselves and 
each of us, our and each of our heirs, executors, and administra- 
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tors, successors and assigns, in and for the whole, jointly and 
severally, firmly bv these presents J * 

Sealed with our seals, and dated this 9th day of February in 
t le jear of our Lord one thousand nine hundred and seventeen. 

\r-ir ere< M t >e ,? **''? bounden Edmund Borrows Briggs and 
" llI l an l I , Icn r>: rtennis are about taking out from the Supreme 

State af cl* 0 / > ‘A‘ r ' et ? f Columbia letter of adminis!ration on the 
d«*Ts«P ' Cathanne I5orro "' s 1-ate of the District of Columbia, 

TIhereforc, the condition of the above obligation is such 
t hat if the above bounden Edmund Borrows Briggs and William 
oni\ ennis shall well and truly administer, according to law 
all the money, goods, chattels, rights and credits of the said de¬ 
ceased, and the proceeds of all her real estate that may be sold for 

s^i m yn nr n . 0 f, (,el,,s whl . ch sh , al > at any time come to their pos- 
ses-ion, or to the possession of any other person for them, and 

’ ln . p 11 her reflects faithfully i>erform the trust reposed in 
them without injury or damage to any person interested in the 
same then the above obligation shall I* void; it shall other” 
wuse l>o and remain in full force and virtue in law. 

EDMUND BORROWS BRIGGS. Tsecl 1 
WILLIAM HENRY DENNIS. [seal 
UNITED STATES FIDELITY AND 
GUARANTY COMPANY, 

By LOUIS L. PERKINS, 

Attomey-in-Fact . 

[corporate seal.] 

Signed, sealed, and delivered in the presence of_ 

ISABEL M. WHITE. 


Approved: February 13, 1017. 


WENDELL P. STAFFORD, 

J ustice. 

(Endorsement; General Bond Approved Feb. 13, 1917. Filed 
Probate Court ) JllmeS Tanner ’ Register of Wills > D - C -> Clerk ot 

10 

Now come Ellen R Waters, Isabel Rives and Frank B. Rives 
next of kin of Joseph Borrows, deceased, father of Sarah Catherine 
Borrows tmd respectfully show the Court that Edmund B. Briggs 
and \\ llham IT. Dennis, Administrators in this cause, have had 

A f * 1 1 . . . * i 4 1 ' . . • . ^ ^ ^ ^ one Marie 

Miirphv, against this estate, in the sum of $2,480.00, which hill 

wlforT ersl?:n ^ - d ° n ? fc a f a P r °P er clai m against this estate; 
herefore, and m order that they may contest and object to the 

payment of said claim, they ask that the Court take no action on 

the said claim, and that the Administrators take no action thereon, 
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without due notice to the undersigned, and without the under¬ 
signed being afforded an opportunity to be heard by the Court 
with respect to said claim. 


Apr. 3/17. 


ELLEN R. WATERS, 
ISABEL RIVES, 

FRANK B. RIVES, 

By F. A. FENNING, 

A tt’y for the A bove. 


(Endorsement: Objection of Ellen R. Waters et al, to action on 
claim of Marie Murphy, without opportunity to be heard in oppo¬ 
sition. Filed Apr. 3, 1917. James Tanner, Register of Wills, 
D. C., Clerk of Probate Court.) 


11 Petition of Administrators. 

This third petition of Edmund Borrows Briggs and William 
Henry Dennis respectfully states as follows: 

1. That they have duly qualified as administrators of the above- 
named estate, and are proceeding with the performance of their 
duties as such. 

2. That a bill or claim has been sworn to, docketed, and pre¬ 
sented against the estate, by Miss Maria Murphy, for her services as 
nurse, working housekeeper, personal attendant, and seamstress for 
the late Miss Sarah Catharine Borrows, from May 26, 1896, to 
January 2b, 191/, a period of 248 months, at $10.00 per month, 
amounting to $2,480. 

3. These administrators, and especially the first-named of them,' 
liave considerable personal knowledge in regard to the facts out 
of which this claim arises, and many of which facts are of record 
in various proceedings in this Honorable Court, both in Probate 
and Equity. The said decedent. Miss Sarah C. Borrows, in or about 
the year 1892, being insane, became the occupant of a cottage, built 
for her by her mother, inside the enclosure of the Government Hos¬ 
pital for the Insane in the District of Columbia, under a special 
contract or agreement made with the Interior 

( 1 ) 

Department, and so continued until her death on January 1st, 
1917. In or about the year 1893, the mother of said decedent w r ent 
to reside with her in said cottage, and so continued until said 
mothers death there on May 28, 1896. In or about the year 1894, 
the said claimant, Maria Murphy, was detailed by Dr. Godding, 
then Superintendent of said Hospital, as a special attendant for said 
Miss Borrows at said cottage; and she continued there, without any 
interruption of such employment, until the death of said insane 
patient. From and after the death of the mother of the patient, 
said Maria Murphy was practically in charge of said patient and 
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12 

said cottage, and performed the varied duties mentioned in her 
claim. The said patient, after the death of her mother, had no 
living relations in nearer degree than her mother’s sister (the 
mother of the petitioner E. B. Briggs), who was an aged lady, and 
who died in 1909; after which, there were no living relations nearer 
than cousins, none of whom resided at said cottage, and none of 
whom were able to relieve said Maria Murphy of any of her duties 
in regard to the personal care of the patient and the cottage. For 
the reasons thus briefly adverted to, these administrators believe that 
the bill or claim alxjve-mentioned is meritorious, and that it ought 
to be paid. They do not deem it proper, under their discretionary 
powers, to plead limitations to any part of said claim, for the reasons, 
among others, that the decedent was insane, without any rational 
intervals, during the whole time covered by the claim, and there¬ 
fore was unable to take any action herself in regard to compensating 
her nurse and attendant, and the decedent 

2 

was also unable to make any provision by last will and testament 
for this faithful sendee, as it would have been natural for her to 
do, if she had been mentally competent, on account of the affection 
which she manifested for said attendant. 

4. The estate of the decedent is ample to pay such claim, as it 
consists in substance of a promissory note for fifteen thousand dol¬ 
lars ($15,000), the “deferred payment” on a house and lot known 
as No. 921 E Street, Northwest, sold some time before her death by 
these petitioners, who were then her committee and trustees in 
lunacy, in order to provide for her more comfortable support. They 
are advised that the l*dance left of the proceeds of said real estate 
will be distributable, not as personalty to the next of kin of said 
decedent, but as real estate to her heirs-at-law on the part of her 
father, who are numerous, and only remotely related to decedent, 
and who were not associated with her during her life-time. 

13 


5. It is true that said Maria Murphy received from the United 
States Government, through said Hospital, a salary, which, how¬ 
ever, never exceeded thirty dollars ($30) per month, and was 
very inadequate for all the services of various kinds performed by 
her, not only as nurse, but also as housekeeper, and in making and 
repairing garments for the decedent, and doing other kinds of work, 
such as painting, woodwork and furniture, upholstering, etc., which 
saved considerably in the expense of maintaining said cottage as a 
place of residence. It is also true that the mother of the patient, 
by her last will, bequeathed a legacy of $1,000 to be paid to said 
Maria Murphy 

(3) 

after the death of Miss S. C. Burrows; but it is to be observed, 
first, that this will was made in 1895, and therefore had refer- 
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SSm^UT” 08 * up u to L that tbne > “»» "'hich over twenty years of 
additional service has been rendered, and also that by the wasting 

2 ™ 6 id n °n 1CrS eS t U ‘ te ’ °v y ab0Ut half of this legacy ^ $1,000 wifi 
°e paid, at any tune, if ever. 

i f - J )f ‘here are some features out of the ordinary about the 
claim, these administrators deemed it best to irive notice of it 
to as many of the distributees of the estate as were known and 
could be reached, and they mailed the circular letter of which a 
copy is hereto annexed, marked “Exhibit A”. Some of said dis¬ 
tributees have sent written consents to the payment of said claim 
wfuch consents are hereto attached, marked Exhibits B and c! 
Others of said distributees, namely, Mrs. Ellen R Waters Miss 
Elizabeth Rives and Frank B. Rives, secondlusins of The dS 
ceased, and each entitled, as petitioners are advised, to a 1/20 
share m any net balance of this estate, have filed a paper in this 
wiuse asknig that they may have an opportunity to contest and ob- 

invr.lv , I pay l ment ° f claim (the payment of which would 
imohe a loss by each of them of the sum of only $49 60 out 

of a share of an inherited estate which none of them'did anything 
to create or earn, as far as known). ^ ® 

14 

A jbS s & tow g s 

“ b ™« 11 "• ii “ “«"«<>■ 

(4) 

be authorized by its approval to pay said claim, which is in their 
belief meritorious and proper to lie paid in accordance with their 

Z"i d r? l0n T 1 administrators, or, in the alternative, that if 
any of the heirs-at-law who object to said claim, desire to contest 
it, so far as their respective shares of the estate would be diminished 

IheiHwn :.!f, Pay r nt ’ SUCh he , irS , ma - v ro <B>ired to contest it at 
their ow n cost and expense, and subject to the same risk as if thev 

were the formal as well as actual defendants to such claim. 

The premises considered, the Petitioners pray as follows:— 

1. That they may be authorized and allowed to pay the amount 
of sajd claim in due course of administration, with the other 
claims against said Estate (which are of small amount) or that 
if any distributees desire to contest said claim, they be required 
to do so at their own cost and expense, and subject to the same 
nsk as if they were formal defendants to such claim. 

2. For such other and further relief as the case may require. 

E. B. BRIGGS. 

W H. DENNIS. 


2—3149a 
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District of Columbia, ss: 

We solemnly swear that we are the petitioners in the foregoing 
petition, and that we verily believe the facts 


stated therein to be true. 



E. B. BRIGGS. 
W H. DENNIS. 


The foregoing was sworn to before me and subscribed in my 
presence this 28th day of April, A. D. 1917. 


[notarial seal.] 


ALFRED D. SMITH, 

Notary Public, D. C. 



“Exhibit A.” 


March 22, 1917. 

To the heirs-at-law of Miss Sarah Catharine Borrows, on the Dart 

of her father: 

The undersigned are administrators of said estate, which con¬ 
sists of about $15,000 deferred payment from a sale, made in the 
lifetime of Miss Borrows, of real estate deeded to her by her par¬ 
ents. It apj>ears certain that by law this money, when collected, 
will l* distributed to and among her said (paternal) heirs. 

A bill has been presented by Miss Marie Murphy, who was for 
o\er twenty years, and to the death of Miss Borrows, her personal 
attendant and nurse, also working housekeeper in charge of the 
Borrows Cottage at the Hospital for the Insane, D. C., seamstress, 
etc., for c*omj>ensation rated at $10 per month from May 26, 1896 
to January 26, 1917, 248 months, $2,480. 

We know, as do many others, that Miss Murphy performed these 
services very devotedly, and that she did not get any pay out of the 
money or property of Miss Borrows herself or her mother, but 
merely the inadequate salary of $30 per month from the Hospital, 
in pursuance of its contract to pay the expenses of said Borrows 
Cottage. This was less than one-third of what the pay of a trained 
nurse alone would have been. 

The above therefore appears to be a very meritorious claim against 
tbe estate of Miss Borrows, as her sad condition, especially after the 
death of her mother, leaving her with no relations nearer than 
cousins and none of them living with her, was immeasurably allevi¬ 
ated and improved by the constant care and attention, night and 
day, of one and the same person, with whom she was quiet and 
contented, and who treated her with the utmost loving kindness. 
It is difficult to put a limit of money value on such sendee, but 
the amount above-mentioned appears very reasonable. 

While administrators have by law' considerable discretionary 
power in regard to bills against an estate, we deem it best to give 
this notice to the heirs, in order that they may be heard from if 
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they desire to be, before any action is taken. As the estate will be 
distributed among rather a large number of heirs, the effect of this 
bill on the share of each would be small. It is hoped that the 
general feeling will be that it is dignified and just to pay this bill, 
—and is in substance what Miss Borrows herself would have done, 
or directed, if her mental affliction had not made her unable to 
provide any recognition whatever for the self-sacrifice of her faithful 
attendant during so many years. 

Respectfully yours, 

EDMUND BORROWS BRIGGS, 
WILLIAM HENRY DENNIS, 

A dministrators. 
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“Exhibit B.” 


U. S. Department of Agriculture, 
Weather Bureau. 


Norfolk, Va., March 23, 1917. 

Mr. Edmund Borrows Briggs, Mr. William Henry Dennis, Admin¬ 
istrators, Washington, D. C. 


Gentlemen: Referring to your letter of March 22, 1917, relative 
to the bill of Miss Marie Murphy, amounting to $2,480, for attend¬ 
ance on my cousin, Sarah Catharine Borrows, over a prolonged 
period, I beg leave to infonn you that you have my unqualified 
consent and approval for its payment. 

Miss Murphy's proved devotion is deserving of substantial recog¬ 
nition. 


Yours truly, 


WM. G. BURNS. 


Address—William G. Burns, U. S. Weather Bureau Office, Nor¬ 
folk, Va. 


17 Exhibit C.” 

Washington, D. C., April 5, 1917. 
Mr. William Henry Dennis, 416 Fifth Street N. W. 

Sir: In answer to the circular letter of March 19, 1917, signed 
by the Administrators of the Estate of Miss S. C. Borrows, we the 
undersigned heirs-ait-law, herewith make no objection to the pay¬ 
ment of $2,480 to Miss Marie Murphy, for the claim which she 
has presented against this estate. 

Respectfullv, 

GEORGE R. BROWN. 

JESSIE E. BROWN. 

LAURA JO. BROWN. 

305 B St. S. E. 
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(Endorsement: Petition of Administrators for instructions in 
regard to claim of Maria Murphy. Filed May 2, 1917. James 
Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

18 The petition of Ellen R. Waters, Isabel Rives and Susan 
B. Brown, respect fully shows the Court: 

1. That your petitioners are advised and believe that the estate 
of Sarah Catharine Borrows above described consists in substance of 
a promissory note of $15,000.00, given as deferred payment on 
premises 921 E Street, N. W., Washington, I). C., and that such 
estate will be distributable as real estate to the intestate’s heirs at la,w 
on the part of her deceased father, Joseph Borrows. 

*2. That your petitioners are advised and l>elieve that as to the 
heirs at law of the intestate on the part of her deceased father, the 
facts are that said Joseph Borrows had no brothers; he had five 
sisters, all of whom predeceased Sarah Catharine Borrows; the 
descendants of said sisters were as follows: 

(1) Susan B. Borrows died unmarried. 

(2) Sarah Tait died leaving three children, viz: 

(a) Andrew Tait, who died leaving one child, viz: 

(a-1) Lillie —, Bayfield, Wisconsin. 

(b) Mary Ann Paige, who died leaving five children, viz: 

( b-1) Andrew Paige, New York City. 

(b- 2) William Paige, New York City. 

(/>-3) David Paige, New York City. 

(b- 4) Frank Paige, New York City. 

(b- 5) Lillie Paige, died unmarried. 

(3) Catharine B. Bailey died leaving two children, viz: 

(a) Josiah R. Bailey, who died leaving three children, viz: 

(a-1) Charles R. Bailey, who died leaving two children viz: 

(a-1-1) Florence B. Bradley, Washington, D. C. 

(a-1-2) Marshall J. Bailey, Washington, D. C. 

(a-2) Joseph B. Bailey, who died leaving four children, viz: 

(a-2-1) Charles Bailey, Baltimore, Md. 

(a-2-2) J. Read Bailey, Baltimore, Md. 

(a-2-3) Marion Bailey, Baltimore, Md. 

(a-2-4) Perry Bailey, Baltimore, Md. 

(a-3) Bernard Bailey, Washington, D. C. 

(b) Susan B. Towers, who died leaving two children, viz: 

(//-l) Mary Ann Keyworth, who died leaving two children, viz: < 

(M-l) William Keyworth, who died leaving one child, via: 

(b-1-1-1) William Keyworth. 

(fr-1-2) Howard Keyworth, who died leaving one child, viz: 

(6-1-2-1) Galt Keyworth. 

( b-2) Laura Towers, died unmarried. 

19 (4) Mary Ann Rothwell, died leaving one child, viz: 

(a) Laura e. Brown, who died leaving five children, viz: 

(a-1) Andrew R. Brown, who died leaving three children, viz: 

(a-1-1) Jessie Evelyn Brown, Washington, D. C. 

(a-1-2) Laura Joanna Brown, Washington, D. C. 

(a-1-3) George R. Brown, Washington, D, C. 

(a-2) Mary A. Brown died unmarried. 


JOHN J. HAMILTON ET AL. 


13 


( a ‘J) Kate T. Brown died unmarried. 

(a-4) Susan H. Brown, Washington, D. C. 

Li “ ie Baker , who died leaving two children, viz: 
(a-o-1) Thos. B. Baker, address unknown. 

(a-5-2) Laura M. Shedd, —, Va. 

('>) Laura M. Free, died leaving five children, viz: 

( a ) Joseph B. Tree, who died leaving two children, viz: 

(a-1) Mary Tree Gray, Cincinnati, Ohio. 

(<t-2) LI can or Tree Russell, Nashville, Tennessee. 

0>) Lambert Tree, who died leaving 1 child, viz: 

(M) Arthur Tree, who died leaving one child, viz: 

(A-l-1) Ronald L. Tree, —, Illinois. 

(c) Ellen F. Tree, died unmarried. 

Jennie T. Rives, who died leaving four children, viz: 

(<M) Ellen R. Waters, Washington, D. C. 
id-2) Isabel Rives, Washington, D. C. 

(d-3) Frank B. Rives, Brooklyn, New York. 

John C. Rives (incompetent), Washington, D. C. 

( e ) Charles M. Tree, died unmarried. 
c That on petition tiled by certain of the next of kin of said 
oarah Catharine Borrows (such persons, so your petitioners are 
advised, not including any of the heirs at law on t lie part of her 
deceased father as above named) letters of administration upon 
this estate were granted by this Court to Edmund B. Briggs and 
William Henry Dennis. 

4. That said Administrators have, by circular letter, notified 
your petitioners that a bill has been presented to said Admin¬ 
istrators by one Maria, Murphy for personal sendees alleged to have 

^o re o n o der6d , f ! le int r tato from 189 <> to 1917, amounting to 
Ut), and the said Administrators have said in the said cir- 

a copy of which is appended hereto and marked 
exhibit A , that the said claim “appears to tie a very meritorious 
claim against the estate of Miss Borrows”, and, further, that “It is 
hoped that the general feeling will be that it is dignified and just 
to pay this bill.” 

20 5. That the said claim is described in the said letter of 

the Administrators as for the personal attendance and 
nursing and for sendees as working housekeeper in charge of a, 
building known as the Borrows Cottage on the grounds of St. 
Elizabeths Hospital, I). C., and for work as “Seamstress, e*c.” and 

rate ?, f f*?- 00 P® r month > from May 26, 1896 to January 
2b, 191 /, in all 248 months, amounting to $2,480.00. 

r 1 X hat , > r ° 1 ur Petitioners have obtained from the Superintendent 
of K. Elizabeths Hospital and filed herewith, marked “Exhibit B” 
a letter setting forth in full the nature of the sendees rendered bv 
the said Maria Murphy to the intestate, and have further obtained 
from said Superintendent a copy of a letter addressed by the late 
Superintendent of that Institution, Dr. W. W. Godding, to Hon. 
John VV. Noble, then Secretarv of the Interior, dated May 7 1891 
and filed herewith and marked “Exhibit C”, which letter sets forth 
fully the circumstances under which the intestate came to be the 
resident of what was known as the Borrows Cottage, and likewise 
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shows the agreement entered into by the Board of Visitors of St. 
Elizabeth’s Hospital (then known as the Government Hospital for 
the Insane) for the suitable care and attendance of the said 
intestate. 

7. That from the records as set forth in said Exhibits B and C, 
your petitioners are very clearly of opinion that the bill for 
$2,480.00 tiled by said Maria Murphy should not be paid from the 
fluids of this estate, either in whole or in part, the said Maria 
Murphy having been fully compensated, as your petitioners believe, 
for all services which she rendered the intestate. 

8. That in the circular letter addressed to your petitioners by 
the Administrators and filed herewith as Exhibit A, the said Admin¬ 
istrators call attention to their “discretionary 7 power in regard to 
bills against an estate”, thus indicating, together with their recom¬ 
mendation that this is “a very meritorious claim against the estate 

of Miss Borrows”, that they, the said Administrators, are not 

21 disposed to interj>ose the defense of the statute of limitations, 
or indeed, any other defense to the said claim; and in their 

petition filed herein April —, 1917, said Administrators ask that 
they "l>e authorized and allowed to pay the amount of said claim.” 

9. That in addition to calling the attention of this Honorable 
Court to the fact that the said Administrators were appointed on 
petition of persons who, according to the statement of the said 
Administrators, are not entitled to distribution of this estate, your 
petitioners further resj>ectfully invite the Court’s attention to the 
fact that neither of said Administrators is entitled as distributee of 
any portion of this estate, that the Administrator, William Henry 
Dennis, is acting as the attorney for the said Maria Murphy, so your 
petitioner, Ellen R. Waters, has been informed by said Maria 
Murphy, and that, therefore, said Administrator, William Henry 
Dennis, cannot fairly protect the . interest of the distributees of 
this estate with reference to the claim which has been filed by 
the said Maria Murphy, and your petitioners further respectfully 
call the Court s attention to the record filed by certain other persons 
in Administration No. —, which record was handed to Mr. Justice 
Ilitz when said case was taken under advisement, and which shows, 
so your petitioners are advised, that the Administrator, Edmund 
B. Briggs, was convicted in the Criminal Court of Baltimore, Mary¬ 
land, No. 8191, Septemlier Term, 1914^ on Novemlier 27, 1914, 
under a charge of false pretenses, which your petitioners are advised, 

j e ^ \ an 1 f^ode, an infamous offense, and therefore, 

so your petitioners are advised, the said Edmund B. Briggs is 
disqualified under Section 261 of the Code of law for the District of 
Columbia, from acting as Administrator in this cause. 

Wherefore. The premises considered, your petitioners ask: 

1. That this Honorable Court direct the said William Henry 
Dennis and Edmund B. Briggs to show cause, if any they have, on 
a day certain, why they should not be relieved from further 

22 duty as Administrators herein, and that pending such 
hearing said Administrators be restrained by the Court from 

taking any further steps with respect to the above-described claim 
of Maria Murphy. 
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2. That upon hearing this Court revoke the letters of admin¬ 
istration now standing in favor of said William Henry Dennis and 
Edmund B. Briggs, and that this Honorable Court appoint one 
of the Trust Companies doing business in the District of Columbia 
as Administrator d. b. n., or that the Court make such other appointr 
ment of an Administrator d. b. n., as to the Court may seem proper. 

3. And for such other and further relief as to the Court may 
seem meet. 

ELLEN R. WATERS. 

ISABEL RIVES. 

SUSAN B. BROWN. 

F. A. FENNING, 

• JOHN J. HAMILTON, 

Att’ys for Petitioners. 

We do solemnly swear that we have read the foregoing petition 
by us subscribed and know the contents thereof, and that the state¬ 
ments made therein upon information and belief we believe to 
be true, and the statements made therein upon our personal 
knowledge are true. 

ELLEN R. WATERS. 

ISABEL RIVES. 

SUSAN B. BROWN. 

District of Columbia; 

Subscribed and sworn to before me this 23d day of June, 1917, by 
Ellen R. Waters and Isabel Rives. 

JOSEPHINE A. ALEXANDER, 
[notarial seal.] Notary Public, D. C. 

District of Columbia, ss : 

Subscribed and sworn to before me this 25th day of June, 1917, 
by Susan B. Brown. 

JOSEPHINE A. ALEXANDER, 
[notarial seal.] Notary Public, D. C. 


23 Exhibit A. 

Washington, D. C., March 19, 1917. 

To the heirs-at-law of Miss Sarah Catharine Borrows, on the part 
of her father: 

The undersigned are administrators of said estate, which con¬ 
sists of about $15,000 deferred payments from a sale, made in the 
lifetime of Miss Borrows, of real estate deeded to her t>y her parents. 
It appears certain that by law this money, when collected, will be 
distributable to and among her said (Partemal) heirs. 

A bill has been presented by Miss Marie Murphy, who was for 
over twenty years, and to the death of Miss Borrows, her personal 
attendant and nurse, also working housekeeper in charge of the 
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Borrows Cottage at the Hospital for the Insane, D. C., seamstress, 
etc., for compensation rated at $10. per month from May 26, 1896, 
to January 26, 1917, 248 months, $2,480. 

We know, as do many others, that Miss Murphy performed these 
services very devotedly, and that she die not get any pay out of the 
money or property of Miss Borrows herself or her mother, but 
merely the inadequate salary of $30. ]*>r month from the Hospital, 
in pursuance of its contract to pay the ex]>enses of said Borrows 
Cottage. This was less than one-third of what the pay of a trained 
nurse alone would have l>een. 

The alx>ve therefore appears to be a very meritorious claim against 
the estate of Miss Borrows, as her sad condition, especially after 
the death of her mother, leaving her with no relations nearer than 
cousins and none of them living with her, was immeasurably allevi¬ 
ated and improved by the constant care and attention, night and 
day, of one and the same person, with whom she was quiet and 
contented, and who treated her with the utmost loving kindness. It 
is difficult to put a limit of money value on such service, but the 
amount above-mentioned appears very reasonable. 

\\ bile administrators have by law considerable discretionary 
power in regard to bills against an estate, we deem it best to give 
this notice to the heirs, in order that they may be heard from, if 
they desire to l»e, l)efore anv action is taken. As the estate will be 
distributed among rather a large number of heirs, the effect of 
this bill on the share of each would he small. It is hoped that the 
general feeling will be that it is dignified and just to pay this bill, 
and is in substance what Miss Borrows herself would have done, or 
directed, if her mental affliction had not made her unable to pro¬ 
vide any recognition whatever for the self-sacrifice of her faithful 
attendant during so many years. 

Kespectfullv yours. 

EDMUND BORROWS BRIGGS, 
WILLIAM HENRY DENNIS, 

Administrators. 


24 Exhibit B. 

Department of the Interior, 
St. Elizabeth’s Hospital, 
Washington, D. C. 


May 29, 1917. 

Mr. Frederick A. Fenning, Attorney at Law, Evans Bldg., 1420 
New York Ave., Washington, I). C. 

Dear Sir: In reply to vours of the 25th inst., wherein you state 
that you represent Mrs. Ellen Rives Waters and five other next of 
kin of the late Sarah Catharine Borrows, who died at this institution 
January 1, 1917, and that your clients have received notice from 
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the administrators of the estate of said Sarah Catharine Borrows, 
to the effect that a bill has been filed against said estate by one 
Maria Murphy, for sendees as nurse, working housekeeper, personal 
attendant, and seamstress for the late Miss Sarah Catharine Borrows, 
from May 26, 1896, to January 26, 1917, a period of 248 months, 
at $10.00 per month, amounting to $2,480.00, and in which your 
request that in order that the Court may have full information in 
the premises you be furnished with a copy of the agreement under 
which the cottage was erected and other information, permit me to 
hand you herewith a copy of a letter addressed by the late Superin¬ 
tendent, Dr. W. N. Godding, to the Honorable John W. Noble, 
Secretary of the Interior, dated Mav 7th, 

25 Mr. Frederick A. Fenning— 

1891, which I believe, contains the agreement under which the 
cottage was erected and received. 

From this letter you will note that the Board of Visitors in 
consideration of the’gift to the Government of the building known 
as Borrows Cottage, promised that Miss Sarah C. Borrows “shall 
always be provided with suitable care and attendance in this cottage 
so long as she may have need for such care; the price to be paid 
for such provision under R. S. Section 4853, to be not less than the 
actual cost to the hospital. ,, 

Based upon this agreement Miss Borrows was transferred to this 
building, provided with suitable care and attendance, the salaries of 
the attendants being paid by the Hospital. The employees in late 
years consisted of a special attendant in charge, a domestic and 
an assistant cook. The special attendant was Miss Marie (Maria) 
Murphy, who was in charge of the cottage, and she ahd the other 
helpers were subject to the supervision of the hospital officials. 
Board and maintenance were furnished to Miss Borrows and the 
hospital employees, looking after her, to the same extent as were 
furnished to other employees of the institution. This board and 
maintenance consisted of not only their meals and lodging, but 
also laundry and such medical attendance as they cared to take 
advantage of, within the limitations of that prescribed for hospital 
employees and patients. It mav have been that they did not take 
advantage at all times of the full board a,nd maintenance of the 
hospital, inasmuch as it w r as a matter of knowledge that 

Mr. Frederick A. Fenning— 

Miss Murphy frequently made purchases of extra food items to be 
used in the cottage, and may at some time have had the laundry of 
Miss Borrows and possibly herself done outside the hospital grounds, 
charging same according to Miss Murphy to the Borrows’ 
26 estate; but if this w^as so it was at her ow T n discretion as the 
hospital facilities were at all times open to use to Miss 
Borrows and herself in the same manner as they were to other 
patients and employees. 

3—3149a 
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Miss Marie (Maria) Murphy was carried on the pav roll as 
attendant, at $240. per annum, from Mav, 1893 to SeDtember 
“’ “ attendant, at $300. per annum, from September, 1896, to 

rw( t 1W / ’ion ) tton, anl ’- a , t 3(i0 - P r ann um, from July, 1897, to 
O mhlT l’ ,ono ’ T Sp0t ' ,a attendant, at $360. per annum, from 
^nr^I 1 ’ li ? 02 > to , January 4, 1917, when Miss Borrows’ funeral 
occurred, and not January 26, 1917, as mentioned in your letter 
In reference to your inquiry as to the practice of this institution 
to jiernut s[)ecial attendants on salary to receive additional com¬ 
pensation from relatives, or, in fact, any outside source, permit me 
to call vour attention to Section 34 of the Book of Buies of the 
Government Hospital for the Insane, Department of the Interior 

yfe&Sif l,a,i “ 01 » STS 

“Nurses and attendants are not permitted to have any trans- 
actions of a business nature with any of the patients nor will they 
la, allowed to give or receive money from them. They are not 
permitted to receive money or presents ^ 

Mr. Frederick A. Fenning— 

from relatives or friends of patients .” 

From the foregoing you will see that we have never considered 
it good policy to permit any of our employees to receive an- Xv 
or additional compensation from the* relatives, or, in fact any 
outside source, and have at least on one occasion when the matter 
was presented to the hospital authorities that such an employee had 
accepted a {.resent, served notice on that employ!* to show 
htefin ‘ V I® f '° U ( not ** dismissed, and only continued 

standing nnrl t^I**** nie ” t °n explanation that it was a misunder- 
stMiding and that lie returned any and all sums which he had 

pre\ lously received, and a warning that if he or anyone else accepted 

™Z£ ft or “dditional payment they would be dismissed from the 

‘ s “n ICG. 

1 rusting that this will give you the information you desire, I am 
\ erv respectfully, 

WM. A.^ WHITE, 

M. S./M. Superintendent. 

28 (Copy.) 

Exhibit C. 

(io\ eminent Hospital for the Insane. 

M. M. (iodding, M. I)., Superintendent. 

Washington, D. C., May 7, 1891. 

action 1 Of d Afr ir V U> t . r0SpeCt [ u11 ^ l>rinR t0 >' our noiic ® the generous 
of Mrs. Catherine L. Borrows of this city in proposing to 
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place at the disposal of the Superintendent of the Government Hos¬ 
pital for the Insane the sum of five thousand dollars to be used 
for the erection of a building within the grounds of the Hospital for 
the care of the insane, primarily for the accommodation of her 
daughter, now an inmate of the institution, the building to be the 
property of the United States and a home for the afflicted girl. 

The Board of Visitors at their semi-annual meeting held April 
7, 1891, adopted the following resolutions. 

“Resolved: That the Board of Visitors in behalf of the Gov¬ 
ernment accept for the Government Hospital for the Insane the 
gift from Mrs. Catherine L. Borrows of a suitable building within 
the enclosed grounds of the Hospital, to be known as the “Borrows 
Cottage,” the primary purpose of said building being to provide 
a comfortable home for Miss Sarah C. Borrows during the time 
that she may require hospital care and treatment. 

Resolved: That the Board of Visitors in consideration of this 
gift to the Government agree that Miss Sairah C. Borrows shall 
always be provided with suitable care and attendance in this cot¬ 
tage so long as she may have need for such care; the price to be 
paid for such provision under R. S. Section 4853, to be not less than 
the actual cost to the Hospital. 

Resolved: That the thanks of the Board are hereby tendered to 
Mrs. Borrows for her generous gift, and the hope is expressed that 
she may long be spared to witness the beneficient results and to 
demonstrate the far seeing wisdom of this most timely action 
29 in behalf of the insane.” 

This action, so wise and philanthropic on the part of Mrs. 
Borrows that I hope others may be found to imitate it, only awaits 
your approval and sanction, a sanction which I feel sure it will 
receive, to enable the hospital authorities to proceed to erect and 
open the coJtage for use during the present building season. 

Very res]>ectfully, 

(Sgd.) ‘ ‘ W. W. GODDING, 

Superintendent. 

Hon. John W. Noble, Secretary of the Interior. 

(Endorsement: Petition for removal of Administrators, and for 
i<p|>ointment of Administrator d. b. n., filed June 26, 1917. James 
Tanner, Register of Wills, D. C. Clerk of Probate Court. 


30 Answer of Administrators. 

The answer of Edmund B. Briggs and William Henry Dennis, 
administrators of said estate, to the petition of Ellen R. Waters, Isa- 
l>el Rives, and Susan B. Brown, filed herein June 20th, 1917, and 
the rule to show cause thereon issued, respectfully states to the Court 
as follows: 
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Objection to Said Petition. 

Before answering the numbered paragraphs of said petition, these 
respondents interpose an objection to all of said petition in the 
nature of a motion to strike out the same, (or what was formerly a 
demurrer,) on the grounds, first, that letters of administration in this 
case were granted and issued to these respondents February 13 1917 
over four months ago and that by the established prartiee'deri’vcd by 
Ins Court from Maryland, it is now entirely too late to apply to have 
the same revoked; and secondly, even if this were not the established 
law and practice the laches and delay of petitioners would be inex¬ 
cusable in allowing half the year of administration to elapse, and 
these respondents to proceed with their duties all that time, before 
asking for a revocation of the letters and the appointment of a mere 
outsider, such as a trust company, and this merely because these 
respondents submitted to this court the matter of a disputed claim 
against the estate. 1 

1. They admit that the estate consists chiefly (but not entirely) of 
a promissory note for $15,000, dated February 3, 1914, and payable 
on or before five years after date, for the deferred payment on 

fj*® of b renusw ! No - °-l F Street, Northwest, and they further state 
that said premises were sold by these respondents when they were 
the trustees and committee in lunacy for said Sarah Catharine Bor¬ 
rows, and that they obtained the order of this Court for such sale 
in order to have a larger income for the comfort and care of said Miss 
Borrows Respondents are advised that by an ancient peculiarity of 
the law, I Krause said premises were acquired “by purchase ” 
namely a conveyance from her father and mother to said 
»arah 0. Borrows, therefore her nearest relations on the part 
of her mother get no shart* in the distribution of the proceeds of 

th l i , m0t ^ r !*‘ lnR co ” w dered an inferior lieing to a father, by 
the old buy ) but respondents are further advised that the statutes 
make no difference in regard to the right to letters of administration 
on the estate, and they state that there is some personal property 
though small in amount, besides the proceeds of sale of real estete ' ’ 
As to the heirs at law of said intestate on the part of her father 
lese res|H)ndents say that they are many in number, but remote in’ 
kinship, none being nearer 


ii^rdm r 8inS; *, hat - 1 i , t is di . fficult ascertain the exact facts 
nrcgard t° them, and will require careful search and proofs, and 

respondents deny that the attempted enumeration of them in said 
immaterial C0ITeCt ° F trust "' or,h - v > 111,(1 demand strict proof thereof, 

3. These respondents state that the letter* of administration herein 
were issued regularly; tliat said Edmund Borrows Briggs is the first 
«ms.n of said intestate, their mothers having been sisters, and there 
is no one now in or near the District of Columbia as closely related 
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to her; that he grew up with her from childhood and they were like 
brother and sister; that he is the only one of her relatives now living 
who took any action whatever in defending her property and estate 
against the ravages upon it of the successive medico-trustees unfortu¬ 
nately appointed by the will of her mother, who diminished it over 
$14,000, out of about $30,000 of personalty; that William Henry 
Dennis, as a friend and fellow attorney, assisted actively in this 
work, much of the time without any compensation, for about twenty 
years last past; that the records of this court, in Equity causes No-. 
17,471, 18,008, 30,477, and 32,273, which are hereby referred to, 
if examined will show that respondents repeatedly filed exceptions to 
the accounts of the successive trustees, that they filed a bill 
32 in equity to review these accounts, and did much other work, 
nil tending to conserve the estate from waste, so that said 
Sarah C. Borrows might always have enough for her comfortable 
support even if her life were greatly prolonged (she lived to be over 
sixty). These 

3 


respondents challenge these petitioners to show that they ever did 
one thing to defend the rights of the lunatic intestate, or to alleviate 
hor sad condition, or anything else than to wait for her death so that 
they would inherit her estate. This is not said from any bitterness 
of feeling, but merely ns a matter of justice, when they attack these 
respondents as in said petition. 

4. Respondents say that it is true that they sent to as many of the 
paternal heirs of Miss Borrows as they could reach, a circular letter 
of which a copy is filed with said petition as “Exhibit A.” Respond¬ 
ents make no apology for sending this circular; on the contrary, 
they respectfully adopt its statements as part of this answer, and they 
further call attention to their petition to this court in regard to this 
claim, filed herein May 2, 1917, and respondents make their said 
petition part of this answer, as showing their perfect fairness and 
good faith, and that they had no intention of doing anything in 
regard to the claim of Maria (or Marie) Murphy without the sanc¬ 
tion of the court and after notice to as many of those concerned as 
possible. Respondents further call attention to the fact that some 


of the heirs, not being niggardly in regard to money which they did 
nothing to earn, have cheerfully approved, so far as they are con¬ 
cerned, the idea of paying Miss Murphy’s claim. Respondents 
further call attention to the fact that the petitioners Ellen R. Waters 
and Isabel Rives, on their own showing, appear to be entitled to only 
1/48 part each of the residue of the estate, so that even if the Murphy 
claim were to be allowed and paid in full, the loss to those two 
33 heirs, about which they are making this outcry and clamor, 
would be about $50 each, out of several hundred dollars 
which they never did anything to earn, and undoubtedlv never would 
have got if Miss Borrows had l>een able to make a will. The peti¬ 
tioner Susan B. Brown, in the same event would lose about $200, 
out of a share of about $1,200. 
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The question is between those on the one hand who never did 
anything for Miss Borrows, and want all her estate, and on the 
other, one who performed the most indispensable services for her 
during nearly twenty-four years, night and day, and presents a 
claim amounting to less than one-sixth of the estate. 

5. For the contents of said circular letter, these respondents 
respectfully refer to the full text of it, a< tiled. It naturally does 
not explain all the details on which Miss Murphy’s bill is based, as 
that would be very voluminous. It might fairly be asked whether 
any one of these }>etitioners would like to take such work at $30 or 
even $10 per month, considering that Miss Borrows was afflicted 
with chronic mania, without lucid intervals, was much of the time 
physically sick from chronic liver trouble, was part of the time what 
is described as delicately as possible as “untidy”, and generally hud 
to l>e watched and tended like a babv, (though not so manageable as 
one) and was also keenly sensitive to her surroundings, needed and 
relislied delicate food, and owned ample means to keep her in a 
comfortable and dignified way so long as she lived. These respond¬ 
ents ask leave to repeat here what they have 

O 

already stated elsewhere, in effect, that if Miss Borrows had been onlv 
a physical invalid, mentally able to make a will, and had needed 
and received the same de\oted attention for twenty-four vears, it 
would have been generally regarded as heartless and dis- 
34 graceful if she had not bequeathed to her attendant some¬ 
thing substantial from her estate, which was to go to remote 
collateral heirs. These respondents submit that in many reported 
c<oses where special services could not be or were not compensated by 
the recipient voluntarily, recovery has been allowed against the 
estate of the recipient after death, as a debt for services. 

0. These res|x>ndents strongly object to the introduction of the 
letter marked “Exhibit B” with said petition, purporting to be from 
Dr. William A. White, the present Superintendent of St. Elizabeth’s 
Hospital. It is not legal evidence of anything contained therein, 
and even if it were in evidential form, as an affidavit, said Dr. White 
was not at said hospital during all of the time of the sendees in ques¬ 
tion, which began under Dr. Godding (since deceased), and con¬ 
tinued under Superintendents Witmer, Richardson and White. As 
to the part about employees not receiving additional compensation 
from patients or their families, it is wholly irrelevant, as Miss 
Murphy is not now an employee of the hospital, and the question 
concerns onlv the patient’s estate, not the patient. The suggestion 
that everything furnished by the hospital including salaries was 
sufficient and even ample, is grotesque to those who know that it is 
a subject of public and notorious complaint that bv reason of the 
immense and rapid growth of the hospital, and the very 

6 

economical appropriations made by Congress it is difficult to “make 
both ends meet”, in regard to salaries, supplies, food, etc. The let- 
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ter from Dr. Godding to the Secretary of the Interior also appears 
to he irrelevant to the present inquiry, unless as it show’s that the 
mother of the patient w as generous in her ideas, and anxious to have 
her daughter get the best of care and comfort. The Borrow’s cottage 
was to cost about $5,000, but the actual cost w’as probably about 
$8,000 to Mrs. Borrows. 

i . Respondents have no doubt w’hatever that petitioners are “of 
opinion ’ that Miss Murphy’s bill or even any part of it 
3o “should not he paid”, and that she has been' “fully com¬ 
pensated” for all sendees rendered the intestate. It w’ould 
be interesting to know what they w’ould think if they had rendered 
these same sendees to the intestate themselves, and Miss Murphy 
w’ere a distant collateral relative walking off with the estate. 

8. In answer to paragraph 8, respondents call attention to the 
full text of their circular letter and petition therein mentioned, 
particularly the part of the petition in which they ask that those of 
the heirs who desire to contest the bill of Miss Murphy shoujd do 
so at their own expense out of their shares of the estate—not at the 
expense of those who consent to the claim or make no obiection 
to it. 

9. The statements in regard to the petition on which these admin¬ 
istrators w’ere appointed are immaterial as well as tardy. The 
respondent Edmund Borrows Briggs is nearest of kin and is entitled 
to a share of such part of the 

7 

estate as is pereonalty. The statement that the respondent W. If. 
Dennis is acting as the attorney for said Marie Murphy is absolutely 
false. Said W. H. Dennis has practiced law’ in this court for over 
thirty years, holding many fiduciary positions, and has alw’ays 
striven to be fair and just, and this is the first insinuation that has 
been made to the contrary. He denies that he cannot fairly protect 
the interest of the distributees, as charged in said petition. As to 
the attack on respondent Edmund Borrows Briggs, quoted in said 
petition, it show’s the bitterness of the animosity of the petitioners. 
Said respondent E. B. Briggs has been a member of the Bar of this 
court for over forty years, without any charges filed against him, 
and is now’ over sixty years of age. He files herewith his affidavit 
explaining the circumstances of the petty case against him in Balti¬ 
more two and a half years ago, which is now raked up, as he believes, 
through spite, in the attempt to gain an advantage against him. He 
denies that he was convicted of any “infamous” offense, or is 
36 disqualified from acting as administrator, even if the objec¬ 
tion w’ere made in time, and he says that such conviction as 
there w’as the court set aside as soon as explanation was made, and 
therefore became a nullity. 

He further submits that even if the Maryland Code undertook 
to make an imprisonment for debt, for a disputed board-bill, an 
“infamous” offense, or felony, the courts of the District of Columbia 
w’ould not be bound to follow such a statutory creation of a crime. 
He is advised that another Maryland statute attempted to make 
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o!iK emy ” an ° ffense P unisIlablc by boring a liole through the 

8 

% 

tongue, and the courts of this District declined to give the statute 
cftect here in any respect. 

Having thus answered, the*e respondents ask that the rule be dis¬ 
charged and said petition dismissed. 

(Note.— Out of respect for the Court these respondents have 
answered promptly, hut have had to do so somewhat hurriedly.) 


Respectfully submitted, 


E. B. BRIGGS. 
W. II. DENNIS. 


District op Columbia, ss: 

We solemnly swear that we are the respondents al>ove named and 
t iat we verily believe the facts stated in the foregoing answer to be 
true. 

E. B. BRIGGS. 

W. H. DENNIS. 

Sworn to lie fore me and subscribed in my presence this 29th dav 
of June, A. I). 1917. 

r , WARREN M. MITCHELL, 

I notarial seal.] Notary Public , D. C. 


37 


A ffi davit. 


Edmund Borrows Briggs being duly sworn on oath savs that he is 
a member of the Bar of this Court and has l>een such in good stand- 
m g fo 1 * over forty years; that in regard to the occurrence at Balti¬ 
more in the year 1914, now alleged against him the material facts 
concisely stated, were as follows: 

Affiant in the fall of 1914 returned by sea to Baltimore from an 
unsuccessful business trip to Florida, and out of health. On hear¬ 
ing of affiant s arrival, his son, who was in Washington, went to 
Baltimore (without being requested or authorized to do so;) said 
son Is the only surviving child of affiant, is of a nervous and deli- 

in business, and credulous about anv 
plausible advice from acquaintances; that through these traits said 
son was induced by another person to do something in a very small 
financial way which while harmless in effect to anyone, and done 
innocently, might have been twisted into a serious charge against 
hun, perhaps greatly injuring his prospects in life, and from which 
affiant was naturally most anxious to shield him; that affiant in a 
few days came to Washington with his son, and a few’ days there¬ 
after was amazed at being notified that warrants had been issued 
in Baltimore, one against affiant on account of a few dollars of 
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alleged balance of board bill, (although affiant had left the boarding 
house without objection and apparently on pleasant terms,) and one 
against his son for a financial accusation more serious in form (both 
charges being evidently intended to extort money unjustly,) affiant 
and his son immediately went to Baltimore without extradition pro¬ 
ceedings; that affiant considered only the question of saving his son 
harmless, knowing that the r.ccu 

1 ' 

sation against affiant would l>e easily cleared away, and treating it 
with considerable disdain; that affiant did succeed in his one object 
of saving his son from any serious consequence of his imprudence 
and ignorance in business matters, and his son was set free, 
38 but affiant, being a stranger in Baltimore, and through his 
contemptuous disregard of the charge against him, was found 
guilty by the judge (not by a jury as affiant understands) of the 
petty charge of owing a few dolbirs balance of Ixxird, and sentenced 
to six months in the city jail; that affiant, being very much out of 
health, and satisfied for the time being with the release of his son, 
submitted with indifference to being taken to the hospital at the 
jail, there to await vindication, which he was confident would come; 
and within the same month, without any application on his part, 
but through the explanations of friends, the judge who had entered 
the sentence ordered the same to be entered as “reconsidered and 
stricken out,’' (as affiant is informed appears on the record of the 
case in Baltimore,) and affiant was set at liberty; that affiant makes 
this explanation with natural humiliation and mortification, espe¬ 
cially that his son must be so mentioned in it, but affiant is com¬ 
pelled to do this by the use attempted to l>e made of the occur¬ 
rence by some whose unjust claims he feels in duty Inmnd to oppose; 
that it is al>surd to say that he was even accused, much less con¬ 
victed, of an “infamous” offense; and that if the allegation of owing 
a few dollars balance of a disputed board-bill is even a misdemeanor, 
then 9ome of the best men in history and at the present time can be 
called as much misdemeanants as this affiant. 

Affiant further states that he was the attorney and legal adviser 
of his aunt, Catherine /. Borrows, the mother of the intestate Sarah 
Catherine Borrows, from the time of his admission to this Bar in 
1870 until the death of his said aunt in 1890; that his aunt desired 
him always to look after the welfare of her insane daughter and her 
affairs, and affiant considers it his bounden duty to do all that he 
can in this resj>ect until such 

2 


39 affairs are finally settled. 


E. B. BRIGGS. 


Subscribed and sworn to before me this 29th day of June, A. D. 
1917. 


WARREN M. MITCHELL, 

[notarial seal.] Notary Public, D. C. 

4—3149a 





26 


WILLIAM H. DENNIS, SURVIVING ADm'r, ETC., VS. 

(Endorsement: Answer of Administrators to rule to show cause. 
Filed June 29, 1917. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 


40 The undersigned, one of the heirs at law of the above 

intestate, hereby concurs in the petition of Ellen R. Waters, 
Isabel Rives and Susan B. Brown, in asking that the Court remove 
William Henry Dennis and Edmund B. Briggs, Administrators in 
this cause, and that the Court appoint as Administrator d. b. n. one 
of the Trust Companies doing business in the District of Columbia, 
or that the Court make such appointment of an Administrator 
d. b. n. as to the Court may seem proper. 

Dated at Richmond Virginia this 22nd day of June, 1917. 

MARY TREE GRAY. 

In the presence of 


BELLE LYLES McCONNELL. 


(Endorsement: Consent of Mary Tree Grav. Filed .Tun. 29, 1917. 
James Tanner, Register of Wills,'D. C., Clerk of Probate Court.) 


41 S upplementary A nswer of A dm in ist rotors. 

Since filing their answer to the petition of Ellen R. Walters, et a t., 
filed herein June 26, 1917, these administrators have obtained, in 
the City of Baltimore, Maryland, the paper hereto attached and made 
part hereof, marked “Exhibit A”, which consists, first, of a certified 
copy of the Docket Entries in the case referred to in the above- 
mentioned petition, and second, of an indorsement thereon, signed 
bv lion. Charles W. Heuisler, presiding judge of the Criminal Court 
of Baltimore, Maryland, certifying that said I><x*ket Entries “show 
a conviction of a statutory misdemeanor of a minor character”. This 
is a complete refutation of the statement in said petition that one of 
these administrators, namely, E. B. Briggs, “so these petitioners are 
advised”, was convicted of “an infamous offense” and was therebv 
disqualified. 

This was denied and branded as false, in the answer heretofore 
filed, and an affidavit was filed explaining the circumstances; but 
respondents respectfully submit said “Exhibit A” as completing 
their answer on this point. 

E. B. BRIGGS, 

W. II. DENNIS, 

A dminist rotors. 
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42 (Exhibit “A”.) 

In The Criminal Court of Baltimore, Sept. Term, 1914. 

No. 3191. 

State of Maryland. 


Edmund B. Briggs. 

Prosecuting Witness: Emma J. Reardon. 

Charge, False Pretense—Defrauding, Boardinghouse. 

13 Nov. Commitment tiled. 

Recognizance filed. 

17 Nov. Presentment filed-e-d.—Capias issued-cepi, in J.iil. 

Recognizance taken. 

24 Nov. Indictment filed. 

Arranged and pleads. 

27 Nov. Submits under plea, Non-Cul and issue before Reuisler J. 
27 “ Verdict: Guilty. 

3 Dec. Judgment: Six Months in Jail. 

30 Dec. Sentence reconsidered and stricken out and Paroled as per 
Order—filed. 

State of Maryland, 

Baltimore City, To wit . 

I Hereby Certify that the aforegoing is a true Copy of the Docket 
entries in the aforesaid case, taken and copied form the record of 
proceedings of the Criminal Court of Baltimore. 

In Testimony Whereof, 1 hereto set mv hand and affix the seal of 
the Criminal Court of Baltimore, this 17th day of August A. D. 1917. 

SAM W. PATTISON, 

[ court seal.] Clerk Criminal Court of Baltimore. 

43 This is to certify that the Docket Entries in this case show 

a conviction of a statutory misdemeanor of n minor character. 

_ *. 

The accused denied the charge and there was no evidence of any 
prior conviction or of any previous bad character. 

August 17, 1917. 

CHAS. W. HEIUSLER, 

Presiding Judge. 

(Endorsement : Supplementary Answer of Administrators to peti¬ 
tion of Waters et al, with Exhibit “A”. Register of Wills please 
file. W. H. Dennis, of and for Admrs. Filed Aug. 30, 1917. James 
Tanner, Register of .\Vills, D. C., Clerk of Probate Court.) 
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44 This cause came on to be heard upon the petition of the 
Administrators for instructions in regard to the claim of 

Maria Murphy for special services stated to have been rendered to the 
intestate, and also upon the petition of Ellen H. Waters, in opposition 
to said claim and asking the revocation of the letters of administra¬ 
tion heretofore issued herein, and having been argued by counsel 
and considered by the Court, and it appearing that some distributees 
of said estate have approved said claim while other distributees • 
opposed the same, it is bv the Court 

Adjudged and Ordered, this 4th day of September, A. D. 1917, 
that the prayers of both of said petitions be and the same are hereby 
denied, and said petitions are dismissed without prejudice to the 
right of said claimant to establish her said claim against the estate 
by such proceedings as she may l>e advised, and without prejudice to 
the right of the administrators to protect themselves against risk in 
regard to said claim according to law and the usual course of admin¬ 
istration. 

Bv the Court: 

WILLIAM IIITZ, 

Justice. 

(Endorsement: Order of Court. Filed Sep. 4, 1917. James Tan¬ 
ner, Register of Wills, D. C., Clerk of Probate Court.) 

45 On further consideration of the order passed herein on the 
4th day of September, 1917, on the petition of the admin¬ 
istrators for instructions in regard to the claim of Maria Murphy, 
filed against said estate, and of the petition of Ellen R. Waters in 
opj>osition thereto, it is this 29th day of Octol>er, 1917, 

Ordered, that the matters and questions raised by said petitions be 
and they are referred to the Justice now holding Probate Branch of 
this Court, for further hearing and such disposition as he may deem 
proper to make. 

WILLIAM IIITZ, 

Justice. 

(Endorsement: Order: Filed Oct. 29, 1917. James Tanner, 
Register of Wills, D. C., Clerk of Probate Court.) 

40 The undersigned, one of the heirs at law of the above 

intestate, hereby concurs in the petition of Ellen R. Waters, 
Isabel Rives and Susan B. Brown, in asking that the Court remove 
William Henry Dennis and Edmund B. Briggs, Administrators in 
this cause, and that the Court appoint as Administrator d. b. n. one 
of the Trust Companies doing business in the District of Columbia, 
or that the Court make such appointment of an administrator d. b. n. 
as to the Court may seem proper. 

Dated at Nashville, Tenn., this the 2nd dav of .Iulv, 1917. 

ELEANOR TREE RUSSELL, 

In the Presence of 

CHAS. E. JOHNSTON. 
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(Endorsement: Eleanor Tree Russell concurs in pet. of Ellen R. 
Waters et al for removal of Adinrs. d. b. n. Filed Nov. 30, 1917. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

47 This cause coming on to be heard further in pursuance of 
the order of Mr. Justice Ilitz of October 29, 1917, and it 

appearing to the Court that Edmund Borrows Briggs one of the 
administrators heretofore appointed is now deceased, it is by the 
Court, after argument by counsel, this 7th day of December, 1917, 
Ordered and Decreed that Frederick A. Fenning he and he is hereby 
appointed in the place and stead of Edmund Borrows Briggs as an 
administrator of this estate in association with W?n. Henry Dennis 
heretofore appointed, said Frederick A. Fenning to first file an 
approved bond in the penalty of Twenty thousand dollars ($20,- 
000 .) ; and it is 

Further Ordered, that John J. Hamilton be and hereby is 
appointed counsel for and on behalf of said administrators to defend 
suit brought by Marie Murphy against this estate same being suit at 
law #60679. 

ASHLEY M GOULD, 

Justice. 

(Endorsement: Order appointing eo-admr. & counsel. Filed Dec. 
7, 1917. James Tanner, Register of Wills, D. C., Clerk of Probate 
Court.) 

48 Appeal. 

The undersigned resnoctfullv appeals to the Court of Appeals of the 
District of Columbia from the order of court passed herein Decem¬ 
ber 7 th, 1917, (in regard to the appointment of a coadministrator, 
and designating counsel.) 

Washington, D. C., December 8 th, 1917. 

WILLIAM HENRY DENNIS, 

Surviving Administrator. 


(Endorsement: Appeal by W. II. Dennis, surviving Admr. from 
Order of Court passed Dec. 7, 1917. Filed Dec. 8 , 1917. James 
Tanner, Register of Wills, I). C., Clerk of Prolmtc Court.) 

49 Form No. 44. 


Supreme Court of the District of Columbia, Holding Probate Court. 
District of Columbia, to-wit: 

I, Frederick A. Fenning do swear that I will well and truly 
administer the estate of Sarah Catharine Borrows deceased, late of 
the District of Columbia according to law, and will give a just 
account of my administration when thereto I shall be lawfully 

called. So help me God. 

P FREDERICK A. FENNING. 
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Sworn to and subscril>ed before me this 8th dav of Dec., A. D. 
1917. 

WM. CLARK TAYLOR, 

Deputy Register of Will* for the District of Columbia, 

Clerk of the Probate Court. 

(Endorsement: Oath of Administrator. Taken Dec. 8, 1917. 
Filed Dec. 8, 1917. James Tanner, Register of Wills, D. C., Clerk 
of Probate Court.) 
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Order of Court. 


The surviving administrator, William Henry Dennis, having 
api>ealod from the order of court herein dated Deceml)er 7th, 1917, 
it is ordered, this 10th day of December, 1917, that the appeal bond 
l»e in the penal sum of One hundred dollars to act as a supersedeas. 

ASHLEY M. GOULD, 

Justice. 

(Endorsement: Order fixing Bond on Appeal. Filed Dec. 10, 
1917. James Tanner, Register of Wills, I). C., Clerk of Probate 
Court.) 


51 Designation of Record. 

The Clerk of this Court will please prepare a transcript of record 
for the Court of Appeals of the District of Columbia, to consist of 
the following: 

Petition Edmund Borrows Briggs and William Henry Dennis 
for letters of Administration. 

Petition of Edmund Borrows Briggs and William Henry Dennis 
for letters of Administration. 

Order refusing probate of Will and granting letters of adminis¬ 
tration to Edmund Borrows Briggs and William Ilenrv Dennis. 

Bond approved and letters issued. 

Objection of Ellen R. Waters et al to claim of Marie Murphy. 

Petition of Administrators for leave to pay claim of Marie 
Murphy with exhibit. 

Petition of Ellen R. Waters et al for rule to show cause to issue 
against administrators with exhibits. 

Answer of Administrators to rule to show cause. 

Consent of Mary Tree Gray. 

Supplementary answer of administrators to Petition of Ellen R. 
Waters, et al. 

Order dismissing petitions of Administrators and Ellen R. Waters. 

Order referring petitions to Justice holding Probate Court. 

Consent of Eleanor Tree Russell to petition of Ellen R. Waters 
et al. 

Order appointing Frederick A. Fenning co-administrator with 
William Henry Dennis and appointing John J. Hamilton counsel 
to defend suit at law #80679. 

Appeal noted by William Henry Dennis. 
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Oath of Frederick A. Fenning. 

Order fixing appeal lx>nd for $100.00 to act as a supersedeas. 

52 This designation. 

Waiver of Frederick A. Fenning by John J. Hamilton. 
Citation on appeal, return-serve-personally. 

Appeal bond filed and approved. 

HARRY F. KENNEDY, 

Att’y for Appellant. 

(Endorsement: Designation on appeal. Filed Dec. 29, 1917. 
James Tanner, Register of Wills, D. C., Clerk of Probate Court.) 

53 Memo.: Waiver of Frederick A. Fenning, by John J. 
Hamilton, filed December 18, 1917. 


54 Form No. 22. 

Supreme Court of the District of Columbia, Holding a Probate Court. 

No. 23,317, Administration. 

William Henry Dennis, Surviving Administrator Estate of Sarah 
Catharine Borrows, Deceased, Plaintiff, 

vs. 

Frederick A. Fenning and John J. Hamilton, Defendants. 
Estate of Sarah Catharine Borrows, Deceased. 

• _ 

The President of the United Suites to John J. Hamilton, Frederick 
A. Fenning, Greeting: 

You are hereby cited and admonished to be and appear at a 
Court of Appeals of the District of Columbia, upon the docketing 
the cause therein, under and as directed by the Rules of said Court, 
pursuant to an Appeal from the Probate Court of the Supreme 
Court of the District of Columbia, on the 8th day of December, 
1917, wherein William Henry Dennis, surviving Administrator, 
Estate of Sarah Catharine Borrows, is Appellant, and you are 
Appellees, to show cause, if any there be, why the Order rendered 
herein on the 7th day of December, 1917, against the said Appellant, 
should not be corrected, and why speedy justice should not be done 
to the parties in that behalf. 

Witness the Honorable J. Harry Covington, Chief Justice of 
said Court, this 14th day of December, A. D. 1917. 

[court seal.] 

Attest : 

M. J. GRIFFITH, 

Deputy Register of Wills for the District of Columbia, 

Clerk of the Probate Court . 


32 W. H. DENNIS, SURVIVING ADm’r, ETC., VS. J. J. HAMILTON ET At. 
Sen ice of the above Citation accepted this — day of_ 190_ 

Attorney for Appellee. 

(Endorsement: Citation on Appeal. Issued — 1917 Served 
copy of the within citation on John J. Hamilton and *>edk A 

1»« lT ftr 'f I>W -t 4 ’ 1917 '„ MaUrice S P lain > Marshal. Filed 
1'roU.te Court.) ' J " nn0r ’ He « ls,er of Wills, I). C„ Clerk of 

55 Ii<,nd ($100) filed and “PProved Deeem- 

^ Form No. 94 . 

Supreme Court of the District of Columbia, Holding a Probate Court. 
District of Columbia, To wit: 

I, VVm. Clark Taylor, Deputy Register of Wills for the District of 
Columbia, Clerk of the Probate Court, do hereby certifv the fore- 
go ng pages, numbered from 1 to 55, inclusive, to be true copies 

of wills 'n la r 0 f /n rta, , , » P a P er l on Hle in the office of the Register 
of \\ ills Clerk of the 1 rebate Court, in ease No. 23,317 estate of 

Susan Catharine Borrows, deceased, wherein William Ilenrv Dennis 

an<7*John i > d ? | ,,n,8t ™ tor 18 “PPellant, and Frederick A.'Fenning 
an t John . 1 . Hamilton, are appellees, the same constituting a full 

tree, and correct transcript of record of proceedings had in said' 
Sa^JhU. Designation of counsel filed therein add 

c, nrther Certify, That the j»nd for appeid, in the penalty of 
ne Hundred dollars, was duly tiled by said appellant, and approved 
by said Court on the 17th day of iWemher, A. 1). HI 17 

In testimony \\ hereof, I hereunto subseril)e niv name and affix 
the seal of the said Probate Court, this 3 rd day of January, A. D. 

r, ^ . WM. CLARK TAYLOR 

Deputy Register of Wills for the District of Columbia, 

+'■ Clerk of the Probate Court. 

[Seal of Supreme Court of the District of Columbia.] 

3 ia*l ld0 vrn 0n 1)is,rirt ,,f CoIuml »ia Supreme Court. No 

Uni 'vs" ohn rn f H H I n h' y ’ ' S, : rV, , vin « Administrator, Etc., Appel¬ 
lant, \s. John J Hamilton, et al. Court of Appeals, District of 

Columbia. Filed Jan. 3, 1918. Henry- W. Hodges, Clerk 
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Estate of Sarah Catherine Borrows, Appellant, 
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JOHN J. HAMILTON, FREDERICK A. FENNING. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This is an appeal by William Henry Dennis, as surviving 
administrator, from a decree of the probate court appointing 
Frederick A. Fenning as co-administrator with appellant 
(the said Fenning being antagonistic in this case to the said 
surviving administrator), and also appointing John J. Ham- 
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ilton as “counsel’’ for said co-administrators, to defend a suit 
at law brought by one Marie Murphy, a nurse, on a claim 
against the estate. 

1 he intestate, Sarah Catherine Borrows, unmarried, who 
had been a patient at the Government Hospital for the In¬ 
sane for about twenty years, and insane even before that, 
died on the first day of January, 1917, aged about sixty years. 
On January 6, 191/, Edmund Borrows Briggs, a resident of 
the District of Columbia and the only one of five first cousins 
of the deceased (the exact whereabouts of the other four 
being then unknown to the petitioners), who was a resident 
of said District of Columbia, and the nearest of kin to said 
deceased, who was entitled to administer, together with the 
appellant, tiled their petition for letters of administration, 
setting forth the amount of personal property at approxi¬ 
mately $1,000, together with a certain promissory note for 
$15,000. As one of the debts and unpaid hills was men¬ 
tioned a claim of Miss Marie Murphy for about $2,500 (Rec 
1 , 2 ). 

On February 9, 1917, a second petition was filed hv the 
said Briggs and Dennis, asking a ruling on an inoperative 
will of decedent, and praying that letters of administration 
he issued forthwith to the petitioners, or that a collector l>e 
appointed, for reasons stated (Rec., 3, 4). 

As a result of the foregoing petitions, and it appearing 
that what notice was practicable had been given and no ob¬ 
jections made, and upon the express request of E. B. Briggs 
that W. II. Dennis 1*? appointed co-administrator with him, 
petitioners were duly appointed joint or co-administrators on 
February 9, 191/, gave bond and qualified as such, and 
actively administered the estate (Rec., 5, 7). 

About three months later, on May 2, 1917, the adminis¬ 
trators filed their joint petition (Rec., 7, 11) asking for in¬ 
structions in regard to the claim of Marie Murphy, setting 
forth that it was in the sum of $2,480, had been sworn to, 
docketed, and presented against the estate, stating what the 
administrators knew about it personally (the appellant hav- 



ing been guardian ad litem and attorney and afterward com¬ 
mittee in lunacy for Miss Borrows for years before her 
death), and praying either that they be authorized to pay 
the claim with any other claims against the estate, or that 
if any of the distributees desired to contest the claim they 
be required to do so at their own cost and expense, some of 
the distributees, after notice of such claim by letter from the 
administrators, having consented to its payment, some de¬ 
siring a compromise, and only a few objecting to it. 

Nearly two months after this, and over four months after 
the letters of administration were granted, on June 26, 1917, 
Ellen It. Waters, Isabel Rives, and Susan B. Brown, claim¬ 
ing to be three (out of about thirty) distributees, none of 
whom were entitled to letters of administration , filed a peti¬ 
tion in the probate court (Ree., 12, 19) attacking acri¬ 
moniously the administrators and the claim of Miss Murphy, 
and praying for the revocation of the letters of administra¬ 
tion ‘‘standing in favor of said E. B. Briggs and W. H. Den¬ 
nis,’’ and alleging as a reason, among others, on information 
only, that this appellant was attorney for said Marie Murphy 
(which allegation was afterward retracted in open court by 
Capt. F. A. Fenning), and praying that a trust company be 
appointed administrator d. b. n. of the estate. 

On June 29, 1917, the administrators filed their answer 
(Rec., 19, 25), which denied the allegations against them 
in said petition of Waters et al., and was followed by their 
supplemental answer with an exhibit filed August 30, 1917 
(Rec., 26, 27). 

The petition of the administrators, and also that of Waters 
et al., came on for hearing before Mr. Justice Ilitz, and were 
argued and submitted, and on September 4, 1917, he made 
a decree (Rec., 28) denying and dismissing lx>th petitions, 
without any reservation as to the Waters petition, but without 
prejudice to the respective legal rights of the claimant and 
of the administrators in regard to the claim. 

It is manifest from what followed this that, nearly two 
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months after this order of September 4, 1917, the appellees, 
as the attorneys for Ellen It. W aters et al., must have applied 
orally, without any additional pleading having been filed, 
and without any notice to the administrators, to Mr. Justice 
llitz, and prevailed upon him to sign an order dated October 
29, 1917 (Rec., 28), which, without professing to set aside 
the order of dismissal, but entirely ignoring the legal effect 
of it, “ordered that the matters and questions raised by said 
petitions be, and they are, referred to the justice now holding 
probate branch of this court,” then holding probate court, 
“for further hearing,” but said order did not set aside the 


order of September 4, 1917. which had unqualifiedly dis¬ 
missed the petition of Ellen R. Waters ct al. (Rec., 28). 

Afterward, to wit, November 15, 1917, Edmund Borrows 
Briggs, one of the co-administrators, died, but this fact is not 
shown in the record except by allusion in the order dated 
December 7, 1917 (Rec., 29). 

On December 7, 1917, the appellees caused the matter to 
be brought up as on the second order of Mr. Justice 
Hitz, before Mr. Justice Gould, who was then sitting in pro¬ 
bate court, at which time appellant orally expressed his will¬ 
ingness to comply with any order the court might make with 
reference to the defending of law cause No. (>0,(>79, which 
was a suit brought by Marie Murphy against the estate, but 
declined (its he had a right to do under the statute) to plead 
the statute of limitations, while appellees demanded that the 
statute should Ik* pleaded; whereupon the court signed an 
order (Rec*., 29) prepared by appellees designating Erederiek 


A. Penning as an administrator “in sissoeiation with” this 


appellant, and designating John J. Hamilton, as “counsel” 
for said administrators, to defend suit at law No. (»0,<»79 
(although there was no request for counsel, and both Dennis 
and Penning are practicing attorneys). 

W hereupon this appellant, who was surprised by this un¬ 
expected action, prayed an appeal (Rec., 29). 





Assignment of Errors. 

The honorable Supreme Court of the District of Columbia, 
holding probate court, in its order dated December 7, 1917, 

erred as follows: 

1. In undertaking to add Capt. Frederick A. Penning as 
a co-administrator with the surviving administrator of the 
estate of Sarah Catharine Borrows, deceased, without any 
request or even consent of the said surviving administrator, 
and, in fact, when it appeared in the record that the two rep¬ 
resented opposing views in regard to the estate, and no har¬ 
mony of action was to be expected between them. 

2. In undertaking to designate John J. Hamilton, Psq., 
as counsel to defend a certain suit at law (No. 60,679) 
brought against the original administrators, thereby virtually 
taking the control of this part of the administration away 
from the sworn and bonded administrator or administrators 
of the estate (they being also members of the bar), and vir¬ 
tually undertaking to create a species of third administrator, 
or separate administrator, of one part of the estate, in a man¬ 
ner not authorized by any law. 

3. Because it is obvious to a reasonable mind from the 
record that the action of the probate court tended practically 
to compel the pleading of the statute of limitations to a claim 
against the estate, contrary to the spirit and letter of the stat¬ 
ute providing that it shall not be the duty of an adminis¬ 
trator to plead this statute to bar what he supposes to be a 
just claim, but the same shall be left to his honesty and dis¬ 
cretion. 

4. Because the adding of a new “co-administrator” would 
l>e virtually a revocation of the original letters of adminis¬ 
tration, as granted, and the substitution of different letters, 
long after the time allowed for the revocation of such letters, 
and without any of the causes existing as specified by the 
statute for the revocation of letters of administration and the 
granting of other letters. 






4a. Because the court did not recognize the limitations 
placed by law upon its discretion in the selection of admin¬ 
istrators. 

5. Because by the order appealed from it appointed a 
stranger in blood to the intestate as a new administrator on 
her estate, before all of those who are given a preference bv 
statute had either renounced such preference in the manner 
required by law, or had been shown to be disqualified by 
law for service as administrators. 

(). Because the court, in appointing an administrator 
f/c novo, has no discretion to appoint a stranger in blood 
until it appears that the blood relations in the order in which 
they are named by statute are either incompetent to serve or 
have declined. 

7. Because when a person designated by law and entitled 
to administer obtains administration, the court is without 
1 compel joint administration with another not 
so designated, and not in the order of preference. 

K. Because the order appointing a co-administrator and 
designating counsel was made without notice or opportunity 
to all of those entitled to make application for appointment 
to be heard. 

Because the question of priority being properly deter¬ 
minable at the time when the first appointment in this case 
was made, the said Capt. Frederick A. Fenning, being ineli¬ 
gible for appointment at that time, and the right of the near¬ 
est of kin, Edmund Borrows Briggs, Esq. (since deceased), 
being exclusive of all other parties, the appellant being joined 
as co-administrator at the request of his then co-adminis¬ 
trator, the court had exhausted its authority and discretion 
in regard to the appointment, until some statutory cause 
arose for making a change; and, moreover, all the parties 
interested had acquiesced in the action of the court for a 
number of months afterward. 

10. Because the order appealed from practically reopened 
the administration at a time when it was approaching com- 
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pletion, tending to cause expense and delay, without any re¬ 
quest from or notice to a number of those interested in the 
administration, and against the policy of the law and the 
courts in regard to the prompt settlement of estates. 


ARGUMENT. 

An examination of the record in this case shows that the 
rights of the appellant were flagrantly disregarded in the 
court below, and the settled practice, as set forth in the stat¬ 
utes and the rules of court, and followed in an unbroken 
line of decisions, has been entirely ignored; but the im¬ 
portance of this case to the public in general surpasses its 
importance to the immediate parties, though that is consid¬ 
erable. It has been often and most truly said that the pro¬ 
bate courts differ from all other courts in the fact that par¬ 
ties are brought into them inevitably, bv the certainty of 
death, not through the voluntary action of any one. They 
are not, in the majority of cases, courts of controversy, but 
courts of peaceable settlement. It is very important to the 
community, to those having but little as well as those having 
more, that the proceedings of such courts should be in due 
and well-settled order, so that all may know their rights and 
duties clearly, and there should be the least possible chance 
for caprice or uncertainty. 

It is also important that fiduciaries who are trying to do 
their duty should be protected from groundless imputations, 
and still more from unjust action against them, or, as has 
been said by courts in a multitude of cases, persons of the 
character and disposition most desired in such positions will 
decline to accept appointments which at best are apt to bring 
much annoyance and small pay, and would be intolerable 
if they involve the danger of causeless aspersions and unde¬ 
served humiliation. Fiduciary positions would then be apt 
to devolve on the designing and self-seeking, with no high 
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reputation to be put in danger of being clouded with sus¬ 
picion, and who would care only for the money to be made. 


Assignments of Error 1 and 2. 

I he petition of Ellen R. Waters et al., signed bv appellees 
as attorneys (Roc., 12, 19), with the answer and supple- 
mental answer of the administrators (Rec., 19, 27) clearly 
shows the animosity that existed on the part of the appellees 
toward the administrators, and the fact that they held and 
represented opposing views with regard to the administration 
of this estate, were antagonistic to the last degree to the ad¬ 
ministrators, and should not have been joined as co-admin¬ 
istrator and counsel with appellant. 

This honorable court, like many other courts, has spoken 
emphatically on this point: 

“In England, by the Stat. 21 Hen. VIII, c. 5, sec. 
t,ie . ordinary is directed to grant administration ‘to 
he widow or the next of kin or to both’ at his discre¬ 
tion. Under that provision of the statute, it hits • 
lieen the uniform construction and practice of the 
ecclesiastical court and of the present probate court 
to prefer a solo to a joint administration, and those 
courts have, as a general rule, refused to force a joint 
administration upon a party entitled to letters 
against his or her consent. 1 Wms. on Exrs 341 - 
In re Browning’s Goods, 2 Swab & Trist, (>34; Bell 
rs i lnuswood. 2 Phill., 22; Dumpier vs. Colson, id., 
,)2; In re Goods of Newbold, I.. ]{., I. 1*. & D., 285. 
As smd by the court m the case of Bell rs. Timiswood, 
just referred to, I he court never forces a joint ad¬ 
ministration, and lor an obvious reason: because it is 
necessary for the administrators to join in every act • 
and there might be a complete contrariety of action’ 
and it would be m the power of one of them to defeat 
the whole administration.’ 

"In those States where statutes of a similar charac¬ 
ter to those in force in Maryland and the District of 
Columbia upon this subject exist, the same practice 
as that which prevails in England has been pursued 


I 
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Cook vs : Carr, 19 Md., 1; Carpenter vs. Jones, 44 
Md., 6*25; McGooch vs. McGooch, 4 Mass., 348; Gv- 
gers’ Estate, 65 Penn. St., 315; State vs. Collier, 62 
Mo. App., 38. Many other cases could be added, but 
it is unnecessary.” 

Williams vs. Williams, 24 D. C. App., 214. 

“Such a thing was never heard of as a court forcing 
upon a party entitled a joint administration against 
his consent/’ 

Peters vs. Public Administrator, 1 Bradford, 

200. 

But the court prefers a sole to a joint administration, and 
never forces a joint one. 

In the Goods of Newbold, L. R. I., Prob. & Div., 285. 

In appointing John J. Hamilton as “counsel” for admin¬ 
istrators, to defend law cause No. 60,679 (Rec., 29), an 
office unknown to the law in the District of Columbia was 
thereby attempted to be created. 

If this order is allowed to stand, a court may at any time 
appoint one, two, or more “counsel” whom it thinks ought 
to get a lee, and thereby saddle an estate with unnecessary 
expenses and waste it. Such a practice would be more than 
vicious, though of course such was not the motive in this case. 

The multiplication of offices in a trust estate is not favored 

by the courts: 

" • 

“There is no sueli office or position known to the 
t o\ c i an estate.’ When an attorney is 
employed to render services in procuring the admis¬ 
sion of a will to probate, or in settling the estate, he 
acts as the attorney of the executor, and not of the 
estate, and for his services the executor is personally 
responsible. Every executor or administrator is 
chargeable .in his account with the whole of the estate 
of the decedent which may come into his possession, 
and while in the settlement of his account he will be 
allowed all necessary expenses in the care, manage¬ 
ment, and settlement of the estate, including reason- 

2z 
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able fees paid to attorneys for conducting the neces¬ 
sary proceedings or suits in courts, still, such allow¬ 
ance can be made only to him, and not to the attor- 
nev; and if the attorney employed should be derelict 
in his duty, and should receive and misappropriate 
funds of the estate, the executor would be liable there¬ 
for to the legatees under the will. This being so, it. 
would seem to be neither reasonable or right to hold 
that the executor of a will must necessarily accept the 
services of an attorney selected by the testator. Our 
conclusion, therefore, is that the language employed 
by Mrs. Ogies: *1 hereby select as the attorney of my 
estate John \V. Mitchell, and direct my executor to 
consult and employ him in all matters pertaining to 
the distribution of my estate and the requirements of 
this, my last will/ did not constitute a selection which 
was binding on the executrix, but was simply an ad¬ 
visory provision which she could disregard if she 
chose to do so.’’ 

In re Ogies, 101 Cal., 381. 

Young vs. Alexander, 10 La., 108. 

Foster vs. Elslev, L. R., 19 Ch. Div., 518. 

Assignment of Error No. 3. 

The administrators considered the claim of Marie Murphy 
a just one, and, if properly established, one to be paid; but 
thev frankly and fairly prayed the court for instructions 
(Rec., 7, 12), and were within their rights in declining to 
plead the statute of limitations. 

“Plea of Limitations. * * * It shall not be 

considered as the duty of an executor or administrator 
to avail himself of the act of limitations to bar what 
he supposes to be a just claim, but the same shall be 
left to liis honesty and discretion.” 

1). C. Code, section 341. 

If it may be inferred, from the order of Mr. Justice Gould, 
that the appellees impressed him with an idea that the claim 
of Miss Murphy would not be resisted by the surviving ad¬ 
ministrator to the utmost, then it is to Ikj observed that this 
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did not justify a resort to an irregular and unlawful method 
of guarding against any such supposed danger. It was open 
to the court to order the surviving administrator to resist the 
claim to the utmost on the merits, and to hold him respon¬ 
sible for any failure to do so; the objecting distributees and 
their counsel would have a right to watch the trial in court; 
and for any lack of performance of duty in protecting the 
estate, the administrator would he liable on his bond of 
$‘20,000 (Rec., 5, 0). 


Assignments of Error 4 and 9. 


The Code specifically sets forth the only methods by which 
letters of administration may he revoked, and nowhere pro¬ 
vides for a partial revocation, such its was virtually attempted 
by the order of Deceml>er 7, 1017 (Rec., 29). 

Section 110 of the Code of Law 1). C. defines the jurisdic¬ 
tion of the probate court in the appointment and removal of 
executors and administrators as follows: 


“It shall have full power and authority to take the 
proof of wills of either personal or real estate and 
admit the same to probate and record, and for cause 
to revoke the probate thereof; to grant and, for an;/ 
of the causes hereinafter mentioned, to revoke letters 
testamentary, letters of administration, letters ad col - 
Upend am, and letters of guardianship, and to appoint 
a successor in the place of any one whose letters have 
been revoked.’’ 


Executors or administrators may he removed only upon 
sufficient and specified cause being shown. 

Sections 123, 127, 263, and 296 of the Code of Law, R. C. 

“The right of administration is a valuable right, 
and those upon whom that right 1ms been conferred 
by statute should not be deprived of it, except as the 
statute has provided.” 

Williams vs. Williams, supra. 


% 








The death of one co-administrator does not make a va¬ 
cancy nor lessen the rights of the survivor. 

‘‘At the common law, when letters of administra¬ 
tion arc granted to two or more persons, and one or 
more die. the survivors or survivor might exercise the 
power of all the original administrators.'’ 

11 Killing Case Law, section 494. 

“On the decease of one of two executors or admin¬ 
istrators, the trust is vested in the survivor, who then 
has a right to the possession and disbursement of the 
assets.” 

Keall vs. Ililliarv, 1 Md., 180. 

W ilson vs. Snow, *228 U. S., 217. 

“W here the appointment of an administrator is left 
to the unconditional discretion of the judge, he will 
l>e controlled hv this consideration in making the 
selection; but having made it, the appointee can Ik? 
removed only upon proof of such facts jus constitute 
a breach of the trust, in ascertaining which, the judge 
may he aided by considering whether the conduct or 
acts complained of render the principal liable on his 
bond.*’ 

W’oerner, American Law of Administration, 
vol. 1, ]>. 574. 

The petition of Ellen R. W aters et al. (Kec., 12-10), pray¬ 
ing for the removal of W'illiam Henry Dennis and Edmund 
1». Rriggs, and the appointment of a trust company as ad¬ 
ministrator d. b. /*., was a renunciation of any right they or 
any one claiming under or through them might have had 
to be appointed administrator d. b. n. 

In re Easton Estate, 2d W ash. Law Rep., 789. 
Carpenter vs. Jones, 44 Md., 025, 027. 

Stockdale vs. Conway, 14 Md., 99. 

Cole vs. Dial, 12 Tex., 100. 

In Shropshire vs. W ithers, 5 .1. .1. Marshall, 210, a widow 
asked to have a stranger appointed as administrator with her, 
to the exclusion of her brothers. On an appeal by the 
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brothers the court held that she was entitled to administer 
alone, and could, if she so desired, have another associated 
with her to the exclusion of her brothers. 

Since there can be but one valid administration in the 
same State of the same succession at the same time, the ap¬ 
pointment of an administrator tic bonis non before the death, 
removal, or resignation of the executor or original adminis¬ 
trator is obviously a nullity, and this applies with the same 
force to the case of several joint executors and administra¬ 
tors so long as one of them remains in office, l>ecause the 
grant of an administration is an entirety and the authority 
survives to the last one. 

Woerncr, American Law of Administration, vol 1, p. 
395. 


Assignments of Error 4-A, 5, 6, 8, and 10. 

The petition of the administrators filed January (i, 1917, 
shows live (5) first cousins of the deceased as entitled to ad¬ 
minister (Rec., 1). The petition of Ellen R. Waters et al. 
for the removal of the administrators shows no person enti¬ 
tled to administer nearer than a “first cousin one degree re¬ 
moved,*’ or second cousin (Rec., 12, 13). 

The “discretion v authorized to be exercised under section 
276 of the Code is as from or among the first cousins, the 
right of first cousins, by virtue of section 283 of the Code, 
being superior to, and exclusive of, those in any more remote 
degree. 

“If there be no relations, or those entitled decline 
or refuse to appear and apply for administration, on 
proper notice, administration may be granted to the 
largest creditor applying for the same; and if the 
creditors neglect to apply, it may f>e granted at the 
discretion of the court.” 

Section 287, 1). C. Code. 

Section 289 of the Code provides for notice to be given 
upon an application for the granting of letters of adminis- 




t rat ion, in pursuance of which section the court adopted the 
following rule, No. 10 of the Probate Hides of the Su¬ 
preme Court of the District of Columbia: 

‘‘t poll the filing of a petition for letters of admin¬ 
istration, the court may, in its discretion, issue a cita¬ 
tion to any of the next of kin. if within the District 
of Columbia, to appear on a day named and show 
cause, if any, why such letters should not be granted : 
and if it a]»pears by said petition that the next of kin 
are non-residents, the court may in its discretion 
direct that notice to them shall l>c given by public 
advertiscment or otherwise.” 

The petition of Ellen K. Waters et al. (Ree., 12. Id) for 
f lic removaf of the administrators and appointment of a trust 
company as administrator d. fr. n. would, if the court had 
removed the existing administrators, have required the new 
appointment to he made in accordance with the law and 
practice, and notice should have been given to all parties in¬ 
terested, especially the four (4) surviving first cousins (Rec., 

1) who were exclusively entitled, unless shown to he disqual¬ 
ified or they had refused or declined to administer. 

The rifjht to letters of administration by statute is en- 
• tiiit fi iii any question of the right to distributive 
shares of the estate. 

Sections 276 to 288, 1). C. Code. 

Williams vs. Williams, supra. 


The preference given to heirs on the part of the father (to 
the exclusion of nearer relatives on the part of the mother) 
in distributing the proceeds of real estate (sec. 0o(), I). C. 
Code) is an arbitrary provision of statute not founded on 
any principle of natural reason or justice. There is no logi¬ 
cal reason, therefore, why the injustice should be increased 
bv extending it to the question of right to letters of admin¬ 
istration ; and there is no warrant of law for so extending it. 

There is no doubt that real estate in the District of Colum- 
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bia is subject to administration i$ the probate court (secs. 
146, 260, 273, Code D. C.). 

Assignment of Error No. 7. 

We next come to the question whether or not, without re¬ 
gard to other considerations, the court had the right to ap¬ 
point Frederick A. Fcnning its a co-administrator when 
knowing him to be hostile or antagonistic (as regards this 
case) to the surviving administrator, William II. Dennis, 
and over the protest of the surviving administrator, and when 
the court must have known that there could l>e no harmony 
of action, but, on the contrary, discord and dissension would 
result from such an appointment. 

At the common law, when letters of administration are 
granted to two or more persons, and one or more die, the 
survivors or survivor may exercise the power of all of the 
original administrators 

Beall vs. Hilliary, 1 Md., 186; 54 Am. Dec., 649. 

In the case of executors, a distinction is sometimes drawn 
between powers vested in co-executors by their own names 
and powers conferred on them generally as executors. In 
the latter case the surviving co-executors possess all of the 
powers of the original group of executors. 

W ilson vs. Snow, 228 U. S., 217. 

An isolated case in favor of the notion of a court forcing 
a joint administration is to be found in the Iowa Reports, in 
which case, however, the record apparently was not com¬ 
plete, and therefore not sufficient for the court properly to 
pass on the subject. The court said: 

“What provision of the statute has been violated 
by this appointment has not been shown, nor in what 
the irregularity consists, except the alleged reason that 
she has no interest whatsoever in the estate. 

“If that be true, still, from all we can discover in 
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the record, she stands upon an equal footing with Mr. 
Howe, who claims no precedence as a preferred ex¬ 
ecutor under the statute; and if he does not like the 
companionship of Mrs. Reed in the administration, 
it is his privilege to throw up his commission and 
retire.” 

Reed vs. Howe, 13 Iowa, oO. 

In the case at bar, the original appointment of the surviv¬ 
ing administrator was regular and proper, and as pointed out 
elsewhere in this brief, all of the powers of the original co- 
administrators survived to the appellant. In Reed vs. Howe, 
supra, Howe claimed no preference. After diligent search, 
counsel has been unable to find any other case besides Reed 
vs. Howe, in which a joint administration was forced by the 
court. 

“Such a thing was never heard of as a court forc¬ 
ing upon a party entitled a joint administration 
against his consent.” 

Peters vs. Public Administrator, 1 Bradford, 
200, 207. 

The following case sums up the law and reason on the 
point in question in a forcible manner: 

“It is very evident from this that the court recog¬ 
nized the impropriety of attempting to create a joint 
administration against the protest of one of the par¬ 
ties thereto. The nature of the ofiice forbids it. 
Joint administration necessarily involves joint liabil¬ 
ity, and no one can be compelled to assume such re¬ 
sponsibility. Due regard to individual rights, as well 
as the interest of the estate, require that administra¬ 
tion should not be committed to two or more persons 
unless they mutually agree to accept the trust. Nor 
does the decree in this case require joint administra¬ 
tion. If it did, it would be manifestly wrong; but its 
effect is to create two separate, co-ordinate administra¬ 
tions on the same estate, and for that reason it is 
equally objectionable. Such a thing is unknown to 
our jurisprudence, even in theory; and in practice it 
would be entirely impracticable. Under the English 




statute, the ordinary may commit the administration 
to the widow and next of kin jointly, or he may grant 
to one exclusive administration of a particular portion 
of the residue; but no warrant for any such practice 
as that contemplated by the decree of the orphans’ 
court can be found in our statute.” 

Brubakers’ Appeal, 98 Pa. St., 21. 

In Shomo’s Appeal, 7 P. F. Smith, 35G, it is said that 
among children the right does not depend on seniority; it is 
entirely in the discretion of the register; but when he has 
exercised his discretion by selecting one of the sons, it is no 
longer in his power to revoke the letters thus granted and 
issue them to another, except for sufficient cause. 

“When administration has been committed to any 
of the next of kin, others, even in the same degree of 
kindred, have, during the life of the administrator, 
no title to a similar grant.” 

Ilood on Executors, G4. 

The weight of authority clearly points to the fact that a 
joint administration is never forced, and is not the policy of 
the law; but the question in this jurisdiction has been effect¬ 
ively and definitely settled when this court, speaking through 
Mr. Chief Justice Alvey, in the case of Williams vs. Wil¬ 
liams, supra, and quoting Bell vs. Timiswood, 2 Phill., 22, 
said: 

“The court never forces a joint administration, and 
for obvious reason; because it is necessary for the ad¬ 
ministrators to join in every act; and there might be 
a complete contrariety of action, and it would be in 
the power of one of them to defeat the whole admin¬ 
istration.” 

Conclusion. 

It is respectfully submitted, therefore, that if this honor¬ 
able court does not reverse the irregular action of the court 
below (however well intended by that tribunal), but, on the 
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contrary, allows it to stand as a precedent, solemnly and pub¬ 
licly approved, it will seriously tend to reduce the supposedly 
well-settled law of administration in this District to a condi¬ 
tion almost chaotic, in which improvised and unprecedented 
methods can he adopted at any moment by the probate court, 
to the surprise and discomfiture of parties, and their possible 
grave injury. 

Respectfully submitted, 

HARRY F. KENNEDY, 

Attorney for Appellant. 

( 37114 ) 









’ 



















4k 








* 























FI LB D 


MAY 1 - 1918 


LAW REPORTER PRINTINO COMPANY, Sit FIFTH STRUT NORTHWEST, WASHINGTON, O, 


No. 3149. 

No. 3, Special Calendar. 


WILLIAM HENRY DENNIS, SURVIVING ADMIN¬ 
ISTRATOR, APPELLANT, 

V8. 

JOHN J. HAMILTON AND FREDERICK A. 
FENNING, APPELLEES. 




BRIEF FOR APPELLEES. 


JOHN J. HAMILTON, 
FREDERICK A. FENNING, 

Appellees. 


' 




.A 


% 


r ~ - 














Htt % ©mart of Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1918. 




INDEX 


Pages 

Statement of Case. 1"10 

Petition for Letters of Administration by Edward 

Borrows Briggs and William Henry Dennis.... 1-3 
Second Petition for Letters of Administration by 
Edward Borrows Briggs and William Henry 

Dennis. 3 

Order Granting Letters, etc—. 4 

Notice by Administrators to Heirs of Claim of 

Maria Murphy. 4 

Petition for Authority to Pay Claim. 5-6 

Petition for Removal of Administrators. 6-7 

Letter of Dr. White. 7-9 

Order Dismissing Petitions. 9 

Order Referring to Mr. Justice Gould—. 9 

Order Appointing Coadministrator and Attorney 10 
Appellant’s Statement of Case as Corrected by 

Appellees.-.10-13 

A Review of the Assignment of Errors as Stated 

by Appellant.13-20 

Answer to First Assignment of Error.13-15 

Answer to Second Assignment of Error.15-17 

Answer to Third Assignment of Error.-.17-18 

Answer to Fourth Assignment of Error. 18 

Answer to 4a, 9, 10 Assignments of Error.18-19 

Answer to 5 and 6 Assignment of Error. 19 

Answer to Seventh Assignment of Error. 20 

Answer to Eighth Assignment of Error. 20 

Argument.21-25 

Conclusion.-.25-26 

























I 


AUTHORITIES. 

Pag<*S 

Carpenter vs. Jones, 44 Mcl., 025. 24 

Crossan vs. McCrary, 37 Iowa, 084.10, 17 

Cyc 1S-25. 

Guthrie vs. Welch, 24 App. D. C., 508. 17 

Reed vs. Howe, 13 Iowa, 50. 19 

Williams vs. Williams, 24 App. D. C., 214.22-23 

Williams vs. Williams, 25 App. D. C., 32.18-19 

Woerner’s Am. Law of Administration, par. 171... 14 


4 









3ln the (ttmirt of Appeals 

OF THE DISTRICT OF COLUMB'A, 

April Term, 1918. 

No. 3149. 

No. 3, Special Calendar. 

WIIXIAM HENRY DENNIS, SURVIVING ADMIN 
ISTRATOR, APPELLANT, 

VS. 

JOHN J. HAMILTON AND FREDERICK A. 
PENNING, APPELLEES. 

11KIEF FOR APPELLEES. 


Statement of Case. 

Sarah Catherine Borrows, an unmarried woman, 
died in the District of Columbia on the 1st day of 
January, 1917, leaving as her only heirs at law fno 
first cousins and a number of second and third cousins. 
One of the first counsins, to wit, Edmund Borrows 
Briggs, now deceased, and a number of the second 
cousins, resided in the District of Columbia. 

On the (ith day of January, 1917, the said Edmund 
Borrows Briggs and William Henry Dennis, the latter 
a member of the Bar but of no blood relation whatever 
to the decedent, filed their joint petition in the Probate 
Court, setting out that the said Sarah Catherine Bor¬ 
rows had died, leaving a last will and testament, duly, 
executed according to law, and bearing date the 21st 
day of September, 1882, the legal effect of which, 
however, was questioned by the petitioners because it 


appeared that the provisions of said will were wholly 
for the benefit of the father and mother of the decedent, 
who had predeceased her. 

The petition then set out the names of the five first 
cousins, who were related to the decedent on the side 
of her mother, but did not suggest the names of any 
of the second cousins or relatives of remoter degree 
related to the decedent on the part of her father, not¬ 
withstanding the fact that the petition alleged, and the 
petitioners well knew, that the whole estate of said 
decedent consisted of some personal chattels of small 
value (later inventoried as of the value of $70), and 
of $15,800, note and cash, realized from the sale of 
the real estate of the decedent, and then in the hands 
of the petitioner Dennis as her committee, and which 
sum, under the laws of the District of Columbia, was 
distributable to the relatives of said deceased on the 
part of her father. The reason or excuse offered by said 
petitioners for the filing of their said petition was that 
the petitioner Edmund Borrows Briggs was one of the 
nearest of kin residing in the District of Columbia, and 
that the petitioner Dennis had represented the decedent 
for a number of years as guardian ad litem and as com¬ 
mittee of her person and estate, and was thoroughly 
conversant with her affairs, reasons, however, so far 
as the petitioner Dennis is concerned, not recognized 
under the provisions of the Code as entitling him to 
apply for letters of administration on the estate of the 
decedent to the exclusion of the next of kin. 

In their said petition they asked no ruling of the court 
with reference to the determination of the validity of 
the last will and testament of said deceased, but did 
ask for letters of administration on her estate. Xo 
citation whatever was issued to the next of kin on said 
petition, although such was absolutely required by 
section 130 of the Code, unless and until the court 
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should decide that said will was of no legal effect, and 
this notwithstanding the fact that at least ten of said 
next of kin resided in the District of Columbia. No 
notice by publication was issued to the next of kin 
who were nonresidents of the District of Columbia, as 
required by said section 130 of the Code, but it does 
appear from the second petition filed by the appellants 
on the 9th day of February, 1917, that they had written 
to the first cousins of said deceased, asking them to 
waive citation and consent to the granting of their 
petition, but that they had only heard from one of 
said first cousins, who had addressed a letter to the 
Register of Wills, requesting that ample time be given 
her to consult her two brothers in said matter. With¬ 
out waiting, however, for an answer from said first 
cousins, the appellants filed their second petition, 
suggesting as the ground of necessity for immediate 
action of the court, that the deceased had left certain 
furniture in the Borrows cottage on the grounds of 
St. Elizabeth’s Hospital, part of which was owned by 
her of inconsiderable value as before suggested and part 
belonging to her mother’s estate, the title to which was 
now” in Mr. J. Wilmer Latimer as trustee, and that if 
was necessary that administrators or a collector should 
be appointed without further delay, to remove and care 
for said furniture. 

It was also suggested that the court, under the cir¬ 
cumstances of the case, had discretionary power to 
immediately act upon said petition without further 
notice to the next of kin, under the provisions of sections 
276 to 288 of the Code, and that if all the forms of 
probate had to be complied with in giving legal notice 
to the heirs at law, many of whom were nonresidents, 
it would require about two months before administra¬ 
tion could be granted (Rec., p. 4). 

We respectfully deny that the sections of the Code 
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referred to confer any such power upon the Probate 
Court, certainly so far as the granting of letters of 
administration is concerned, and we deny that the 
allegations of said petition showed any reasonable 
ground for the exercise of the alleged discretion said to 
be reposed in the court and justifying the action upon 
said petition without the usual forms as to notice which 
were required by the Code. 

No citations were issued on this second petition and 
no notice by publication or otherwise given to any of the 
next of kin of its filing, or of its presentation to the court 
for action; and without waiting to hear further from the 
remaining four first cousins, one of whom demanded 
ample time to consult with her brothers, this petition 
was presented to the court ex parte on the 9th day of 
February, 1917, and an order passed denying probate 
to the last will and testament of said deceased, and 


granting letters of administration on her estate to the 
appellants (Rec., p. 5). 

The appellants, having securely ensconced themselves 
in the office of administrators by qualifying, then began 
on the 22d of March, 1917,/or the first titne, to notify the 
next of kin, who would inherit the estate, of what had 
taken place, and in their circular letter of that date 
(Rec., p. 10), they advised said next of kin that under the 
law they, as the paternal heirs of said deceased, would 
inherit practically the whole personal estate, consisting 
then of cash received from the sale of certain real estate. 
They al so advised the paternal heirs that a claim had 
been presented against the estate by Miss Maria Murphy 
as personal attendant and nurse in waiting on said de¬ 
ceased during her lifetime at St. Elizabeth's Hospital, 


for compensation in the sum of $2,480. 


They urged 


upon the heirs the meritorious character of this claim, 
and while suggesting that the administrators had the 


discretionary power to pay the bill, they thought it best 




to give the heirs, out of whose shares it would come, 
notice in order that they might be heard before action 
was taken. They did not advise the heirs at law that 
Miss Murphy was a Government nurse, employed by the 
hospital authorities, receiving regularly a salary for 
which she had agreed to work and had been assigned to 
Miss Borrows’ case in the same way that other nurses 
were assigned to take charge of other cases; nor did they 
inform the heirs that it was against the rules and regu¬ 
lations of the hospital that any of the attendants should 
receive or be permitted to receive any additional com¬ 
pensation by way of money or presents for the perform¬ 
ance of the work for which they were employed by the 
Government. 

Having received favorable responses from only three 
of said heirs at law, and being notified of opposition and 
objection by other heirs at law, the administrators filed 
their third petition (Rec., p. 7), in which they set forth 
at great length, and with much eloquence, the merit and 
justness of the claim of Miss Murphy against the estate, 
and further, that they did not deem it proper in their 
discretion to plead the Statute of Limitations to any 
part of said claim; that while it was true that Miss 
Murphy received from the United States Government 
a salary of $30 a month (to which should have been 
added board and lodging), said salary was very inade¬ 
quate for the services of various kinds performed by her 
as nurse and housekeeper for Miss Borrows, and they 
asked the court to authorize the payment of said claim 
in full by the administrators, “or, in the alternative, that 
if any of the heirs at law who object to said claim, desire to 
contest it, so far as their respective shares of the estate would 
be ditninished in case of its payment, such heirs may be 
required to contest it at their own cost and expense, and 
subject to the same risk as if they were the Jormal as well 
as actual defendants to such claim.” 
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Perhaps the failure of said petition to set up any con¬ 
tract or agreement, or promise by Miss Borrows, or by 
the appellant Dennis, who was her committee and trustee 
for a number of years, to pay out of the estate of Miss 
Borrows additional compensation to Miss Murphy, the 
Government nurse, may possibly be due to the knowl¬ 
edge of appellants that such contract would be void for 
want of consideration and as against public policy. 

But even this consideration does not explain the 
extraordinary prayer of said petition, which not only 
asks for authorization to pay the claim, but contained a 
threat of punishment against any of the parties whose 
shares of the estate would be diminished by such pay¬ 
ment, to the extent of subjecting them to the expense 
and cost of defending a suit on said claim. 

It may be that it is the right and duty of administra¬ 
tors in such a case as this, wherein, of course, they have 
no personal interest in the payment of the claim filed 
against the estate but desire to act as they should in a 
wholly impartial manner and for the best interests of the 
estate, to ask that distributees whose shares of the estate 
would be diminished by the payment of such a claim 
and who oppose and object to the allowance of such a 
claim, should be required not only to defend the estate 
against said claim at their own cost and expense and be 
“subject to the same risk as if they were the formal as 
well as the actual defendants to such claim,” but we do 
not so understand the duties that the law casts upon 
administrators. 

In view of the irregular manner in which said admin¬ 
istrators had been appointed, and of the extraordinary 
allegations contained in their third petition above re¬ 
ferred to, certain of the resident heirs at law of the de¬ 
ceased, interested as distributees of the fund in the 
hands of said administrators, filed their petition (Rec., 
p. 12), asking that said administrators be removed from 
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-office, setting out certain of the facts hereinbefore re¬ 
ferred to, and calling the court’s attention to the fact 
that neither of said administrators was entitled as dis¬ 
tributee to any portion of the estate; that one of 
the petitioners had been informed by the claimant, 
Maria Murphy, that the administrator Dennis was 
acting as her attorney in the matter of said claim, and 
that the administrator Briggs was disqualified under the 
Code from acting as such by reason of having been con¬ 
victed in the Criminal Court of Baltimore, Md., on the 
charge of false pretenses, which, under the Maryland 
Code was an infamous offense, and said petition prayed 
that some disinterested administrator or trust company 
be appointed in their place and stead. Upon the hearing 
of said petition, the administrator Dennis having denied 
in open court that he had been employed by the claimant, 
Maria Murphy, to enforce her claim against the estate 
of said deceased, the appellees accepted his denial as to 
that allegation of said petition. Attached to said peti¬ 
tion was a letter of Dr. William A. White, Superin¬ 
tendent of the Hospital for the Insane (Rec., p. 10), and 
certain exhibits, from which appeared the circumstances, 
contract and understanding under which the mother of 
said decedent agreed to build, at her own expense, a 
residence upon the grounds of the Government Hospital 
for the use of her daughter during her lifetime, and there¬ 
after to become the absolute property of the Govern¬ 
ment Hospital, on consideration that the hospital should 
always provide the decedent, Miss Borrows, “with suit¬ 
able care and attendance in this cottage so long as she 
may have need for such care; the price to be paid for 
such provision under R. 8., section 4853, to be not less 
than the actual cost to the hospital.” It further ap¬ 
peared that Mrs. Borrows agreed that the residence to 
be built by her should cost at least 85,000, but according 
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to appellants (Rec., p. 23) the actual cost was about 

$8,0C0. 

Based upon this agreement, the deceased was trans¬ 
ferred to said building when completed, and according 
to Exhibit “B” attached to said petition (Rec., p. 1<)> 
she was provided with “suitable care and attendance, 
the salaries of the attendants being paid by the hospital. 
The employees in late years consisted of a special at¬ 
tendant in charge, a domestic and an assistant cook. 
The special attendant was Miss Maria Murphy, who 
was in charge of the cottage, and she and the other helpers 
were subject to the supervision of the hospital officials. 
Board and maintenance were furnished to Miss Borrows 
and the hospital employees looking after her, to the same 
extent as were furnished to other employees of the insti¬ 
tution. This board and maintenance consisted of not 
only their meats and lodging, but also laundry and such 
medical attendance as they cared to take advantage of 
within the limitations of that prescribed for hospital 
employees and patients. 

The superintendent of the hospital, in his letter, said 
Exhibit “B,” further stated: “In reference to your in¬ 
quiry as to the practice of this institution to permit 
special attendants on salary to receive additional com¬ 
pensation from relatives, or, in fact, any outside source, 
permit me to call your attention to section 34 of the 
Book of Rules of the Government Hospital for the 
Insane, Department of the Interior, under the head of 
Duties of Nurses and Attendants, on page 11, of which it 
states: ‘Nurses and attendants are not permitted to 
have any transactions of a business nature with any of 
the patients nor will they be allowed to give or receive 
money from them. They are not permitted to receive 
money or presents from relatives or friends of patients/ 
From the foregoing you will see that we have never con¬ 
sidered it good policy to permit any of our employees to 




receive any salary or additional compensation from the 
relatives, or, in fact, any outside source. . . . ” 

The administrators filed what they designated as an 
answer to this petition (Rec., p. 19), but which hardly 
could be treated other than as a rambling argument in 
support of their third petition. 

The matters presented by said petition came on for 
hearing before Mr. Justice Hitz in vacation, and after 
hearing argument, he suggested that counsel should com¬ 
promise their differences by an agreement among them¬ 
selves as to the administration of said estate, and after 
holding the matter under advisement for some time, and 
it appearing not possible that an agreement could be 
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made by counsel, he passed the order of September 4, 
1917, dismissing both petitions. Not being satisfied 
with this disposition of the matter, however, the same 
justice, on October 29th, passed another order, referring 
the questions and matters raised by said petitions to the 
justice then holding the regular term of Probate Court 
for further hearing and such disposition as he might 
deem proper to make (Rec., p. 28). When this matter 
came on for further hearing before the justice regularly 
presiding in the Probate Court, on December 7, 1917, 
the petition for the removal of said administrators was 
presented and argued, notwithstanding the fact that the 
administrator Briggs had died on November 15, 1917. 
In addition to that, the claimant, Maria Murphy, had 
filed suit against said administrators in the Supreme 
Court of the District of Columbia for the full amount of 
her claim, 82,480, and the court was asked to appo'nt 
an attorney to defend said suit on behalf of said estate. 

During the course of the argument on the petition of 
the heirs at law for the removal of the administrators, 
the court, in seeking a solution of the matter that would 
be acceptable to both parties, suggested that an ad¬ 
ministrator should be appo nted in the place of the 




deceased administrator, without requiring the court to 
determine whether the surviving administrator should 
be removed and a new administrator appointed. The 

suggestion of the court was agreed to by the appellees, 
and while it did not appear entirely satisfactory to Mr. 
Dennis, the court finally ruled that he would dispose of 
the matter in the way it had suggested, by the appoint¬ 
ment of a coadministrator to act with said appellant, 
and directed counsel on both sides to agree upon the 
name of that administrator and the name of an attorney 
whom he would appoint to defend the estate against the 
suit at law brought by the said Maria Murphy. 

Counsel for both sides thereupon retired from the 
court room and prepared an order in compliance with 
the suggestion of the court, and aside from some criti¬ 
cism of the language used, appellant expressed no objec¬ 
tion to the order, and thereupon counsel on both sides 
returned to the court and the order appealed from was 
signed (Rec., p. 29). Subsequently the appellant noted 
an appeal from said order to this court. 

Appellant’s Statement of the Case, as Corrected by 

Appellees. 

The brief for appellant is replete with artistic in¬ 
accuracies of fact and inartistic inaccuracies of law. 
These inaccuracies are of the warp and woof of appel¬ 
lant’s brief. In view of this situation, the appellees 
find themselves under the necessity of following page 
by page the brief for appellant, in order that they may 
direct the court's attention scriatitn to the statements 
and allegations which are not borne out by the record, 
and to the propositions of law for which there is no legal 
basis. 

Page 1, appellant’s brief, parenthetically describes the 
appellee Fenning as “being antagonistic in this case to 
the surviving administrator.” The appellant is chal- 
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lenged to show to the court one single word in the 
record which can convey the slightest impression that 
the said appellee is antagonistic to the appellant. It 
is anticipated that this court will confirm the view of 
the appellees that that which is not in the record has 
no place in the brief, and the fact that such extraneous 
matter is inserted parenthetically makes it none the less 
out of place. 

Page 2, appellant’s brief, contains another statement 
not borne out by the record, to wit: that when the original 
petition for letters of administration was filed the exact 
whereabouts of four of the five first cousins of the 
deceased were unknown to the petitioners. The said 
petition is set out on pages 1 and 2 of the record, and it 
does not make such an allegation. The gratuitous 
remark on page 2, appellant’s brief, which, as above 
pointed out, is outside the record, is, like its predecessor 
on page 1, inserted in parentheses. 

Page 3, appellant’s brief, in setting forth what is said 
to be a “statement of the case” refers to a petition filed 
June 26, 1917, by Ellen R. Waters, Isabel Rives and 
Susan B. Brown as “attacking acrimoniously the ad¬ 
ministrators.” Again we are obliged to respond: Read 
the record. The said petition and all of its accompany¬ 
ing exhibits are set out in extenso on pages 12-19 of the 
record, and contain not one word of “acrimonious 

attack.” 

Page 3, appellant’s brief, in referring to the allegation, 
on information, in the petition just referred to, that the 
appellant was attorney for the claimant, Murphy, says, 
parenthetically, “which allegation was afterward re¬ 
tracted in open court by Capt. F. A. Fenning.” Thus 
far, in tracing through this maze of inaccuracies, appel¬ 
lees have been content to call attention to improper 
matter, and in a spirit of broad charity toward a fellow 
member of the Bar have assumed it to be sufficient that 





ft bo asked to overlook statements, allegations and 
lions not borne out by the record. Now, how¬ 
ever, quite a different situation has arisen. The ap¬ 
pellee. Terming, so this court is informed, “retracted” 
a statement, which, according to the record was made, 
on information, not by said appel!ee but by one Ellen 
R. Waters. The appellees pray the permission of the 
court to here say that the parenthetical clause above 
quoted from appellant’s brief, is absolute^ mtrue. If 
the court is interested in what transpired on the occasion 
referred to by appellant, it may be remarked, with no 
fear of contradiction, that appellee, Kenning, in open 
court announced that he would of course accept the 
denial of the appellant as the truth. 

Page 4, appellant’s brief, alleges (in a statement of 
the case!) that appellees “must have applied orally, 
without any additional pleading having been filed, and 
without any notice to the administrators, to Mr. Justice 
Ilitz, and prevailed upon him to sign an order dated 
October 29, 1917” (Rec., p. 28). Turn once more to 
the record, and read the order of Mr. Justice Ilitz (Rec., 
p. 28). It does not pretend to be based upon any appli¬ 
cation by the appellees or by any other person or persons, 
and is distinctly such an order as the court of its own 
motion may make at any stage of the proceedings. 
These appellees deny and resent the insinuation that 
they “must have applied, etc.,” and there is absolutely 
no record basis for such an insinuation. 

The appellant on page 4 of his brief argues that the 
order of Mr. Justice Ilitz (Rec., p. 28) did not set aside 
the previous order of the same learned justice dated 
September 4, 1917 (Rec., p. 28). That the effect of the 
order of the latter date was to reopen the whole matter, 
must be at once apparent by an examination of the 
language used in its final paragraph, viz: 

“Ordered that the matters and questions 
raised by said petitions be, and they are, referred 
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to the justice now holding probate branch of this 
court, for further hearing and such disposition 
as he may deem proper to make.” 


Page 4, appellant’s brief, in referring to so much of the 
order of December 7, 1917 (Rec., p. 29), as appointed 
appellee, Hamilton, counsel “for and on behalf of said 
administrators to defend suit brought by Marie Murphy 
against said estate, same being at law No. 60,679,” 
says, again parenthetically, that “there was no request 
for counsel,” although appellant must recall, we respect¬ 
fully submit, that Mr. Justice Gould in announcing the 
action which he was about to take, mentioned this as 
one of the matters of relief which he would afford those 
distributees of the estate who had appeared in opposition 
to the Murphy claim. On the same page of his brief 
(p. 4) appellant says this order was “prepared by ap¬ 
pellees,” again seeking by insinuation to get this case 
before this court in a manner unfair to appellees. There 


is not one line in the record to support this insinuation 
and the appellant, under his oath as a member of this 
Bar, can not deny that the said order was on the 7th 
day of December, 1917, at about 11.30 A. M., in Equity 
Court room No. 2, Emory Building, prepared by the 
two appellees and the one appellant, all making sugges¬ 
tions and giving directions, and one of the appellees 


acting as scrivener. 


A Review of the Assignments of Error as Stated by 

Appellant. 

1. Appellant contends that the appointment of a co- 
administrator was made without his reque>t or consent 
(Appellant’s Brief, p. 5). An examination of the pro¬ 
ceedings leading up to appellant’s appointment as an 
administrator (Rec., pp. 1-5) reveals the fact that the 
appellant received his appointment as an administrator 



not by reason of his possessing any legal right to the same 
but merely from the permission granted to him by the 
court in the exercise of its discretion. Appellant is a 
total stranger in blood to the intestate. Under such 
circumstances, on what does he predicate his right to 
object to the further exercise of the court’s discretion? 
Whence did he derive such a paramount right that the 
orders of the court should be subservient to his desires 
and requests? This surely is an anomalous position. 
Nowhere in the Code is there any section bestowing 
such a right. Mr. Justice Gould, in appointing a co- 
administrator, had all the facts before him as disclosed 
by the petitions fded. Of the court’s own motion the 
subject was reviewed. The petition filed disclosed 
facts, which, if true, would readily cause a revocation 
of the former letters issued to appellant. No steps of 
any importance had been taken by appellant in admin¬ 
istration of the estate. It is unquestionably the right of 
the court to remove an administrator. Here one of the 
administrators had died. And the court, taking notice 
of the same, and in the exercise of its discretion named 
appellee Fenning as coadministrator. The surviving 
administrator is a stranger in blood to the intestate. 
He now protests against an action of the court claiming 
the same to be in disregard of his rights, and insisting 
that the Probate Court has lost its discretionary power 
in so far as it pertains to him. Truly the court would 
be in a paradoxical position were such the case. No¬ 
where is there authority for this assumption. W T oerner 
in his American Law of Admr., par. 171, says: 

“The decisive difference between them arises 
out of the method of their appointment. Execu¬ 
tors represent their testators by virtue of the act 
of the testator himself, while the authority of the 
administrator is derived exclusively from the 
appointment by some competent court.” 
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Therefore, unless it can be shown that statutes have 
taken away the authority of probate courts, it neces¬ 
sarily follows that the court may make such orders and 
decrees with reference to the estate as are not expressly 
forbidden or against public policy. It was in accordance 
with the powers of discretion reposed in the court that 
Mr. Justice Hitz, of his own motion, certified this case to 
Mr. Justice Gould for proper disposition. And then, 
upon showing of appellees, as fully set forth in the record, 
Mr. Justice Gould, noting the fact of the death of Briggs, 
suggested the advisability of appointing appellee as a 
coadministrator, thus obviating the necessity of revok¬ 
ing letters formerly issued, and appointing new adminis¬ 
trators. Moreover, a suit at law, numbered 60,679, 
having been filed by Maria Murphy, the court in the 
exercise of its discretion, appointed appellee Hamilton 
to defend same. 

Appellant has stated that appellee Fenning holds 
opposing views in regard to the estate. Jo this state¬ 
ment appellees take exception in that it is not borne out 

by the record. 

2. In the second assignment of error, appellant seem 
to abandon his previously expressed objection to the 
appointment of a coadministrator, for he calls the coun¬ 
sel “ a species of third administrator, and in referring to 
himself and his coadministrator says “they being also 
members of the bar” (Appellant’s Brief, p. 5). Appel¬ 
lant’s objection in this paragraph is to that part of the 
order of Mr. Justice Gould appointing appellee Hamil¬ 
ton as attorney for the administrator for the purpose 

heretofore set out, namely: 

“ . . . to defend suit brought by Maria 

Murphy against said estate, same being suit at 
law No. 60,679.” 

It can not be maintained, we respectfully submit, 
that an appointment for such a purpose “ creates a species 
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of third administrator, or separate administrator.” Why 
was this appointment made? According to the record, 
it must have been made because (1) five persons who had 
an absolute financial interest in the ultimate distribution 
of this estate had applied to the court for protection with 
respect to a claim running back more than twenty years 
and which the then administrators had denominated ‘‘a 
very meritorious claim” (Iiec., pp. 12-15, 26, 28). (2) 

The court accepted the view that proper protection 
should be accorded the said petitioners. (3) The ad¬ 
ministration of this estate being under the direction of 
the Probate Court, and not under the direction of the 
surviving administrator, the latter being simply an 
instrumentality of the court, the court took such steps 
as to the court seemed proper and these steps included 
the appointment of counsel to defend a suit against the 
estate, as requested by appellee Penning, whose clients 
were possessed of a pecuniary interest in the subject- 
matter, while administrator Dennis had no apparent 
interest save such commission as the court might allow. 

1 he appellant says that this was “not authorized by any 
law (Brief, p. 5). Our reply is that it was well within 
the generally accepted authority of the Probate Court 
as above outlined, and that there is no prohibition in our 
law against the C ourt taking such a step. Surely under 
such a state of facts, this Court could only disturb such 
an appointment on one ground, namely, abuse of dis¬ 
cretion by the learned justice who signed the order, and 
as to this there is not even a parenthetical hint from the 
appellant. 


“I pon the court assuming jurisdiction of the 
estate and making the appointment of an admin¬ 
istrator it may be said that administration has 
been granted. 1 he person so appointed is under 
the control and power of the court and may be 
removed or may resign and his place may in such 
cases be filled. The power of the court to make 
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a second appointment does not depend upon 
jurisdiction to be newly acquired by application, 
etc., although that may be necessary to call into 
exercise such authority. The court having juris¬ 
diction of the estate may do all things necessary 
for its proper administration and settlement and 
to this end may appoint such administrators as 
are authorized by law and necessary to the 
discharge of its probate powers. It can not be 
said that, in the case of the appointment of a 
second administrator, administration is then 

assumed bv the court over the estate. It was 
%/ 

possessed and exercised before, and such appoint¬ 
ment is simply made in discharge of proper 
authority.” 

Crossan vs. McCrary, 37 Iowa, 084. 

To say now, that after exercising its discretion in 
appointing the appellant as administrator, the court 
could not, in the exercise of the same discretion, remove 
him for cause, or appoint an additional administrator 
to act in conjunction with him, is a proposition not 
supported by reason or authority. 

This court, in referring to a similar situation, in¬ 
volving the removal of a collector in the case of Guthrie 
vs. Welch, 24 App. D. C., at page 568, said: 

“To hold that in all such cases the court has 
so tied its own hands as not to be able to untie 
them would be to render the administration of 
the probate law dangerous in the extreme to all 
the interests involved in litigation over the 
estates of deceased persons.” 

3. As to the appellant’s third assignment of error 
(Brief, p. 5), it should be observed that the order from 
which the appeal is taken (Rec., p. 29), does not direct 
that the plea of the statute of limitations be interposed 
to the Murphy claim, and beyond that we can not 
speculate as to reasons which prompted a learned jurist 




to exercise a discretion which has not been attacked. 
Moreover, appellant assumes as a matter of fact that 
his coadministrator would insist upon pleading the 
statute of limitations to the Murphy claim, and that 
therefore there would arise a conflict of opinion between 
the two administrators. We believe that this objection 
is more imaginary than real. If we are permitted to 
assume anything in this case, we will assume that the 
administrator Kenning would perform his full duty as 
such administrator in considering whether the Murphy 
claim is a valid and meritorious one or otherwise, and 
should be paid or defended. If in the performance of 
this duty it should develop that his coadministrator 
does not agree with him, then we assume further that 
both administrators, being not only sensible men but 
members of the Bar, would apply to the Probate Court 
for instructions with reference to said claim, as to whether 
it should be paid or rejected, and that they would carry 
out such instructions as the Probate Court, upon con¬ 
sideration of the facts, might deem proper to impose. 

4. Appellant is greatly in error when he claims in his 
fourth assignment of error (Brief, p. a), that the appoint¬ 
ment of a coadministrator amounts to a revocation of 
his appointment and that such revocation was not made 
in accordance with statute governing revocations. It 
is confidently assumed that the language of the order of 
Mr. Justice Gould (Rec., p. 29), can not under any 
possible construction be garbled into a revocation of the 
authority of the appellant; the latter was continued in 
service and his deceased coadministrator was succeeded 
by the appellee, Kenning. 

4-a 9 10. Appellant’s contention as to the failure 

of the court to recognize the limitation placed on its 
discretion is unfounded. The question of the appoint¬ 
ment of administrators is determinable as of the time 
of such appointment. See, Williams vs. Williams, 25 
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D. C. App., 32, wherein the Court of Appeals does not 
question the right of the Probate Court to appoint in its 
discretion a son as coadministrator, who, at the time 
of original appointment of the widow, was a minor, but 
during the time of appeal had attained his majority. 
This clearly exemplifies the law in this jurisdiction as 
to when the right to appointment as administrator is 
determinable. 

In the present case appellee Frederick A. Fenning, 
as representing the interests of certain of the next of 
kin, of a pecuniary nature, was clearly entitled to appoint¬ 
ment, more especially inasmuch as appellant possessed 
no interest. 

5 and 6. It does not lie in the mouth of the appellant 
to offer his assignment of errors Nos. 5, 6 and 7 (Brief, 

p. 6). 

According to the record appellant is a stranger in 
blood to the intestate, and those “who are given a 
preference by statute” were not cited in connection with 
the petition of appellant upon which he was appointed 
administrator. In Reed vs. Howe, 13 Iowa, 50, it was 
held that where a stranger in blood to the intestate had 
been appointed administrator and later the widow was 
appointed coadministrator against the wishes of Howe, 
such appointment was valid, and both parties were 
competent to act. The court said: 

“What provisions of the statute have been 
violated by this appointment has not been shown 
nor in what the irregularity consists, except the 
alleged reason that she has no interest whatever 
in the estate. If that be true, still from all we 
can discover in the record, she stands upon an 
equal footing with Howe. He claims no pre¬ 
cedence as a preferred administrator under the 
statute and if he does not like the companionship 
of Mrs. Reed in the administration, it is his privi¬ 
lege to throw up his commission and retire.” 
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7. The appellant is far beside the mark in his assign¬ 
ment of error number 7 (Rec., p. 0). Appellant was 
never, to use the language of his objection, “entitled to 
administer." lie obtained coadministration after non- 
compliance with law, and he ought not, we submit, be 
permitted to style himself as one “entitled to administer" 
and surely the court by appointing him on papers which 
did not comply with statutory requirements did not 
thereby lose one particle of its authority with respect to 
the administration of this estate. 

S. Appellant having secured his appointment as an 
administrator without citation to those persons entitled 
to make application for appointment, he has no standing 
upon which to base his eighth assignment of error (Rec., 
p. (>). The petition executed by three heirs at law of 
said intestate on the part of her father (Rec., pp. 12-19), 
and concurred in by two others similarly related (Rec., 
pp. 20 and 28), asked for the appointment of “one of the 
trust companies doing business in the District of Colum¬ 
bia as administrator d. b. n., or that the court make such 
other appointment of an administrator d. b. n., as to the 
court may seem proper," said petition also praying for 
such other and further relief as to the court might seem 
meet (Rec., p. 15). Accordingly, appellee Penning was 
appointed coadministrator with appellant Dennis, this 
appointment lying within the discretion of said court. 
Therefore, unless abuse of discretion can be shown no 
appeal from this order will lie. For, according to the 
authorities, as summarized and set forth in 18 Cyc., 125, 
“the appellate courts are not, however, disposed to set 
aside an appointment regularly made by the probate 
judge except where the latter has abused the wide dis¬ 
cretion which the law confides to him." 
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ARGUMENT. 

I. 

Waiving the question as to whether the next, of kin 
had any right to he heard upon the proposition of the 
validity or legal effect of the last will and testament 
executed in due form of law by said decedent, and treat¬ 
ing the first two petitions of the appellant and Edmund 
Borrows Briggs, now deceased, as applications for letters 
of administration upon the estate of a person dying in¬ 
testate, it would seem clear that under the law and the 
practice the next of kin, particularly those on the part 
of the father, who inherit under the Code the bulk of her 
estate, were entitled to be notified of such applications 
for administration, and to be heard upon the question 
as to who should be appointed. 

Section 289*of the Code provides that: 

“Upon any application for letters of administra¬ 
tion, such notice thereof shall be given , by publica¬ 
tion or otherwise, as the rules of the court may 
require.” 

And Rule No. 10, of the Probate Rules, provides that: 

“Upon the filing of a petition for letters of 
administration, the court may in its discretion 
issue a citation to any of the next of kin, if within 
the District of Columbia, to appear on a day 
named and show cause, if any, why such letters 
should not be granted, and if it appears by said 
petition that the next of kin are non-residents, 
the court may in its discretion direct that notice 
to them shall be given by public advertisement 
or otherwise.” 

Appellant argues that this rule gives the probate judge 
the discretion to grant an application for letters of ad¬ 
ministration without any notice by citation, publication 
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or otherwise to the next of kin, if he sees fit to do so, but 
it would seem that when the statute says that notice of 
the application “shall be given , by publication or other¬ 
wise,” the discretion referred to in the rule merely relates 
to the manner of notification and not as to whether any 
or no notice shall be given. 

We submit, therefore, that the original appointment 
of the appellant and Edmund Borrows Briggs as admin¬ 
istrators of said estate, without notice to the next of kin 
and heirs at law, was irregular, if not absolutely void. 

The record shows that the petitioner, Edmund Bor¬ 
rows Briggs, was convicted in Baltimore, Md., of false 
pretenses, and sentenced to six months in jail, but that 
after serving twenty-seven days of that sentence, the 
trial judge struck out the sentence and released the pris¬ 
oner on parol, but the judgment of conviction remained 
undisturbed (Rec., p. 27). If this was the conviction 
of an infamous offense within the meaning of section 261 
of the Code—and it was alleged in the petition of the 
heirs for the removal of the administrators (Rec., p. 14) 
that the conviction of false pretenses under the Mary¬ 
land Code was equivalent to a conviction of an infamous 
offense—then the said Briggs was disqualified to act as 
administrator of the estate of the decedent. The appel¬ 
lant Dennis was never, in his own right, entitled to letters 
of administration on said estate, and his appointment 
was in utter disregard of the rights of the other next of 
kin and heirs at law of said deceased to, administer. 

The decision of this court in the case of Williams vs. 
Williams, 24 D. C. App., 214, cited and quoted by ap¬ 
pellant, is not in point as an authority tor the proposi¬ 
tions contended for by appellant for two reasons. First, 
because this appeal does not involve the power of the 
court to deprive a person of the right to administer given 
by the statute, and, second, because the order appealed 
from did not remove the surviving administrator, who, 
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however, had no right to administer under the statute, 
but involved the power of the court to appoint a co- 
administrator representing the interests of heirs who had 
a right to administer under the statute, and who were 
among the chief beneficiaries of the estate. 1 his court 
did decide, however, in the Williams case, that a stranger 
“ not a relation of the deceased has no claim whatever 
to administer upon his estate,” and if the deceased ad¬ 
ministrator Briggs was disqualified under the Code, then 
the Williams case is authority for the proposition that 
the right conferred upon the other heirs at law by sec¬ 
tions 280 to 287 of the Code is a right of which the court 
had no discretionary power to deprive them. At page 
216 of the report of said case the court said: 

“The discretion authorized to be exercised, 
under sec. 276 of the Code, is as between the 
widow and the child or children of the deceased 
who may be of age and otherwise qualified to 
receive letters of administration. But here the 
children were not of age, and therefore not 
competent to take letters; and the right of the 
widow was exclusive of all other parties under 
that, section. The words at the end of the 
section, ‘and further subject to the discretion of 
the court as follows,' have reference to the 
relations and conditions of persons prescribed in 
the succeeding sections. 1 he right of adminis¬ 
tration is a valuable right, and those upon whom 
that right has been conferred by statute should 
not be deprived of it, except as the statute has 
provided. As declared by sec. 287 of the Code, 
‘If any persons described in the foregoing sections 
should be incompetent to serve, then administra¬ 
tion shall be granted as if such person were not 
living'; and, by the next succeeding section, 288, 
it is declared that, ‘If there be no relations, or 
those entitled decline or refuse to appear and 
apply for administration, on proper summons or 
notice, administration may be granted to the 




largest creditor applying for the same; and, if 
creditors neglect to apply, it may he granted at 
the discretion of the court.' Here Mrs. Mulloy 
is not a relation of the deceased, and had no 
claim whatever to administer upon his estate.” 

1 he person entitled to administer is generally 
named in the statute, and the statute must be 
strictly obeved.” 

Carpenter vs. Jones, 44 Md., 625. 

To the same effect is the case of Cook vs. Carr, 19 
Md., 1, where it was held that the court could not in its 
discretion appoint a female in preference to a male 
relative in the same degree, because the statute pre¬ 
ferred males. 

It is respectfully submitted, therefore, that if the 
administrator Rdmund Borrows Briggs was disejualified 
under section 261 of the ('ode, and the administrator 
Dennis had no claim in his own right to administer, 
then the lower court was without discretion or power 
to appoint them in the absence of proper summons or 
notice to the other next of kin and heirs at law, and their 
refusal or declension to act, and the failure to bring the 
other heirs at law before the court by summons or notice, 
by way of publication or otherwise, rendered the appoint¬ 
ment of the said Briggs and Dennis as absolutely null 
and void. 

This was the theory upon which certain of the heirs 
at law filed their petition for the removal of said ad¬ 
ministrators, in addition to the facts relating to the 
unusual position assumed by said administrators with 
reference to the allowance and payment of a large claim 
which had been presented against the estate; and it was 
the condition presented to the lower court at the time 
the order appealed from was passed, strengthened by 
the fact that the administrator who had any claim under 


the statute to administer had died, and, as before 
suggested, the lower court, without passing upon the 
qualification of the administrators who had been ap¬ 
pointed, or of the statutory rights of the parties in in¬ 
terest, thought it had solved the question in a manner 
satisfactory to the contending parties by merely appoint¬ 
ing a coadministrator to act with the surviving adminis¬ 
trator. If the lower court had granted the prayer of 
the petition of the heirs, represented by the appellees, 
and removed the surviving administrator and thereupon 
immediately reappointed him and the appellee Fenning 
as administrators of the estate, we apprehend no legal 
objection could have been urged against such action. 

What difference does it make, therefore, and what 
abuse of discretion was there, when, instead of taking 
this action, the court merely appointed a coadminis¬ 
trator representing the next of kin, who had a statutory 
right to the office to act with the surviving administrator, 
who had already been appointed. The only voice 
raised in opposition is that of the appellant, Dennis, 
who, as above pointed out, has no interest in the estate 
and no right to ask for letters of administration. 

Conclusion. 

Two administrators were appointed in proceedings 
which did not follow the form prescribed by the Code. 

One of these administrators is shown by the record to 

have been disqualified. 

The other administrator had no right under our law 

to administer. _ _ ...i i 

The said administrators urged the persons entitled 

to distribution to consent to payment of a “fishy” 
claim running back more than twenty years. 

The persons entitled to distribution applied to the 

court for protection. 
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One administrator, he of the blood of the intestate— 

and of the criminal record—died. ;■>* . <> : 

The other administrator raised no objection to the 
court acting as it might deem best and “orally expressed 
his willingness to comply with any order the court might 
make with reference to the defending of law cause No. 
60679” (Appellant’s Brief, p. 4). 

1 he court appointed one of the appellees to take 
the place of the deceased administrator, and the other 
appellee as counsel to defend said suit. 

Notwithstanding appellant having “orally expressed 
his w illingness to comply with any order the court might 
make (Appellant’s Brief, p. 4), he appeals to this 
court because the learned justice to whom he expressed 
his willingness made an order not to his liking. 

• The administration of this estate is still under the 
direction of the I robate C ourt, which court in exercising 
that discretion which it is charged and empowered to 
exercise, has made an order for the protection of the 
estate. 

»* 

This Appellate Tribunal, we have abiding confidence, 
will be quick to uphold and sustain the decision of the 
distinguished jurist of long experience whose order is 
the subject of appellant’s attack. 

JOHN J. HAMILTON, 

FREDERICK A. FENNING, 

A ppellees. 





